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Conrad Swartz, PhD, MD - Cross-Examination

you formed Somatics.  Correct?

A. Yeah.

Q. And so you were one of the group of psychiatrists who

apparently were unaware that ECT causes brain damage.  Correct?

A. I was among a group of psychiatrists who understood that

ECT does not cause brain damage, that there's no evidence that

ECT causes brain damage.

Q. No evidence, notwithstanding --

A. No evidence.

Q. Notwithstanding the publications --

A. Notwithstanding this publication.

Q. Very well, Doctor.

You're familiar with a psychiatrist by the name of Max

Fink?

A. Yes.

Q. Dr. Fink actually prepared -- when you formed Somatics, he

prepared one of the first introductory videos that accompanied

your machine.  Is that correct?

A. Yes.  Well, no, it didn't accompany the machine.  It was

available for purchase separately from the machine.

Q. Oh.

A. Somatics published it, like a book publisher publishes

books.

Q. This was an informational video that you would give to

psychiatrists.  Correct?
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MR. BENKNER:  Objection, Your Honor.

THE COURT:  What's --

MR. BENKNER:  Irrelevant, 403.

THE COURT:  Overruled.

THE WITNESS:  I agree they're made in a facility that

passes inspections.

BY MR. ESFANDIARI: 

Q. The question was, do you agree with me that the machine is

made in the basement of a residence?

A. I neither agree nor disagree, because I don't know.

Q. You don't know.  You mentioned that there are -- the

manufacturers of ECT are simply you and MECTA.  Correct?

A. Yes.

Q. In the United States, there's two --

A. In the United States.

Q. Two manufacturers.

MR. ESFANDIARI:  And -- may I consult with my team

for one second, Your Honor?  And that will probably be my last

question.

BY MR. ESFANDIARI: 

Q. Dr. Swartz, your company makes, in terms of revenue,

approximately $6 million a year?

MR. BENKNER:  Objection, Your Honor, wealth of the

party.

(Bench conference begins.)
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than that post years.

Q. How much, 5 million?

A. 5 million, 4 million.  Between 4 and 6 million, revenue.

This is not income.  This is total cash collected.

Q. And I think you testified that in terms of what you end up

with is approximately a million dollars -- 2 million, a million

to you and a million to Dr. Abrams?

A. Yes.

Q. Each year?

A. Yeah.

MR. ESFANDIARI:  No further questions, Your Honor.

THE COURT:  All right.  It's a good time to break for

lunch.  Leave your tablets on your chairs.  We'll see you back

at 1:30.  Thank you.

THE COURT SECURITY OFFICER:  All rise for the jury.

(Jury out at 12:11 p.m.)

THE COURT:  All right.  You can step out.  Go ahead

for me, again, and articulate the basis for the last objection

when a witness is testifying who's one of two people who owns

the company, that product and the warnings associated with it

are the subject of the trial, and the witness testifies about

lengthy personal involvement with the product, the warnings,

and the business, and the fact that he's making money off of

that is -- shouldn't be admissible as possible bias of a

witness similar to the way we would admit how much an expert is
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being paid or anybody that's being paid?  Explain that again.

Because I did not understand that.

MS. COLE:  Yes, Your Honor.

An expert is different, because an expert is

extraneous to the cause of action and is retained for a cause

of action.  The bias of an expert can be challenged.  Here,

asking an owner of a company in a nonpunitive damages context

is raising the specter of the relative wealth of the parties.

And the relative wealth of the parties is inadmissible and

prejudicial.

THE COURT:  Well, agreed if that was all that it was.

But is it not evidence that the jury could consider that the

witness has a personal financial stake in the outcome of the

case?

MS. COLE:  It's obvious that both parties, both the

plaintiff and the defendant, have a stake in the outcome of the

case, and that is something that is expected to be assumed by a

jury.  Naming dollars and the amount of money that -- of a

certain amount, which I expect may come up in Mr. Esfandiari's

closing argument in asking for damages in the case, is not

relevant to bias, but rather is a steppingstone to something

else.  The bias of a owner of a business, such as it is, is

obvious to the jury, need not be proven with the amount of

money that a company brings in on an annual basis.

THE COURT:  Okay.  Thank you.
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MS. COLE:  I don't have a case with me, because I

didn't expect to have to have one, but I believe there is case

law in support, Your Honor.

THE COURT:  Okay.  Thank you.  We'll see you at 1:30.

MR. ESFANDIARI:  Thank you, Your Honor.

(Recess from 12:14 p.m. to 1:28 p.m.)

THE COURT:  Where's the good doctor?

MS. COLE:  We'll get him.

THE COURT:  Jason, what are you doing, redirect,

cross?  I think you can do it however you want, the way this is

turning out.  In other words, if you wanted to use leading

questions, you could.  You have a lot of leeway.

MR. BENKNER:  I appreciate that.  I'm not going to be

very much longer with the doctor.  He's been here a while.

THE COURT:  Everybody good?

MR. BENKNER:  Good.

MR. ESFANDIARI:  So I shouldn't be objecting to

leading questions, Your Honor.

THE COURT:  No.

MR. ESFANDIARI:  Is that what you're saying?  Okay.

THE COURT:  Bring out the jury, please.

MS. COLE:  Our videos after this are going to run

about an hour and a half to hour and 45.

THE COURT:  Then you've got a live guy?

MS. COLE:  Tomorrow.
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