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1 INDEX 1 MR. GOODALE: We are now on the record. My
2 2 name is Peter Goodale, certified legal
3 THE WITNESS - WARREN G. FOSTER, Ph.D. 3 id her for Golkow Technologi
4 EXAMINATION BY PAGE videographer for Golkow Technologies.
5 Ms. Robertson 6 4 Today's date is September 15, 2017, and
6 Mr. Dhindsa 242 5 the time on the video monitor is 9:08 a.m.
; Ms. Robertson 243 6 This video deposition is being held in
9 EXHIBITS 7 Toronto, Ontario, Canada, in the matter of In
10 FOSTER DEPOSITION EXHIBITS PAGE 8 Re: Roundup Products Liability Litigation,
11 18'1F' E;(PeghV\gmess Report of Warren G. 15 9 for the United States District Court for the
12 oster, Fn.D. 10 Northern District of California, MDL No.
18-2 - Notice to Take Oral and Videotaped 29 1 2741
13 Deposition of Dr. Warren G. Foster 12 The deponent is Dr. Warren G. Foster,
14 18-3 - USEPA Lacayo Memorandum 30 13 Ph.D
15 18-4 - USEPA Kasza Memorandum 38 " L
16 18-5 - Expert Report of Christopher J. Portier, 56 14 Counsel, please identify yourselves and
Ph.D. 15 state who you represent for the record.
17 18:6- ] hH Asticle in the Toxicol 57 16 MS. ROBERTSON: Pearl Robertson, Plaintiffs.
-6 - Joseph Haseman Atrticle in the Toxicology ) . .
18 Pathology Journal 17 MS. GREENWALD: Robin Greenwald, Plaintiffs.
19 18-7 - Article in Biometrics Journal 59 18 MR. DHINDSA: Ranjlt Slngh Dhindsa on behalf
20 18-8 - USEPA Zendzian Memorandum 72 19 of Monsanto.
21 18-9 - Curriculum Vitae of Warren G. Foster, Ph.D 88
) 2 .
22 18-10- Dhindsa Letter Dated August 18, 2016 94 0 MR. KALAS: John Kalas on behalf of Monsanto.
to Dr. Foster 21 MS. TABATABAIE: Tara Tabatabaie for
23 22 Plaintiff.
04 18-11 - Billing Records of Tech Tox Consulting 112 23 MR. GOODALE: The court reporter is Janis
18-12 - Giknis and Clifford 2000 Report 138 24 Ferguson, and who will now swear in or affirm
25 25 the witness.
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1 WARREN G. FOSTER, Ph.D., first 1 communications between Dr. Foster and whoever

2 having been duly sworn, testified as follows: 2 may have retained him.

3 3 Q. You can answer.

4 MR. GOODALE: Please begin. 4 A. Inone case, | was asked by an attorney

5 5 whether or not pesticide might be involved in a

6 EXAMINATION 6 person's -- child's neurodevelopmental effects. And

7 BY MS. ROBERTSON: 7 after a brief telephone conversation and discussion of

8 8 issues, it didn't go any further.

9 Q. Good morning, Dr. Foster. Have you ever 9 (Discussion held off the record.)

10 given a deposition before? 10 Q. And what was the name of the pesticide?

11 A. Yes. 11 MR. DHINDSA: Same objection.

12 Q. And when did you give a -- what -- how many 12 A. | believe the pesticide's name was Dursban.

13 prior depositions have you given? 13 Q. Prior to being retained by Hollingsworth,

14 A. One. 14 have you ever looked at the carcinogenic effects of

15 Q. When was that? 15 glyphosate?

16 A. 2011, 2012, somewhere thereabouts. 16 A. No.

17 Q. And did you give this deposition as an 17 Q. Prior to being retained by Hollingsworth, did

18 expert? 18 you have any opinion as to whether glyphosate could

19 A. Yes. 19 cause cancer in humans?

20 Q. And what was the litigation? 20 A. 1 hadn't looked at it, so, no, | had no

21 A. The litigation was Merck. Marderosian v. 21 opinion on it.

22 Merck. 22 Q. And your expertise is toxicology, with a

23 Q. And what was your expert opinion about? 23 special focus on reproductive toxicology. Isn't that

24 A. The trial or the case was about health 24 correct?

25 effects of hexavalent chromium, and | provided an 25 A. Itrained in reproductive biology and pursued
Page 7 Page 9

1 expert opinion on whether or not hexavalent chromium 1 further training we had through Health Canada in

2 caused adverse reproductive effects in people exposed. 2 toxicology.

3 Q. And which party were you an expert for? 3 Q. Aside from reproductive toxicology, do you

4 A. Plaintiffs. 4 focus on any other subareas of toxicology?

5 Q. Did you write an expert report for that -- 5 A. I'mnot sure | understand your question. Do

6 A |- 6 | focus on anything outside? Does my work touch on

7 Q. --case? 7 anything outside of reproductive toxicology? Is that

8 A. |did. 8 what you're getting at?

9 Q. Have you ever written any other expert 9 Q. No, sir. You make a distinction on your CV
10 reports? 10 that you're -- you have a subspecialty in reproductive
11 A. No, | have not. 11 toxicology. Correct?

12 Q. Have you ever been previously retained, aside 12 A. Correct.

13 from the case we just talked about and aside from the 13 Q. I'mjust wondering if you have any other

14 case today, as an expert in litigation? 14 subspecialties.

15 A. Asan expert in litigation? 15 A. No.

16 Q. Correct. 16 Q. Do you conduct any toxicologic studies in

17 A. Not to my knowledge, no. 17 animals as part of your reproductive toxicology work?
18 Q. Have you ever been hired for litigation to 18 A. | have, over the past 25, 30 years, used

19 serve as a consultant? 19 numerous animal studies in toxicology.

20 A. | have provided opinions to different -- 20 Q. Have you conducted any?

21 different firms at different points in time. 21 A. Yes. Designed, conducted, collected the

22 Q. Were any of these opinions related to 22 data, collected the tissues, done the analysis,

23 chemicals and health effects in humans? 23 interpreted the results.

24 MR. DHINDSA.: | object, to the extent it 24 Q. And were these studies that you conducted and
25 calls for attorney confidential 25 designed related to carcinogenicity effects?
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1 A. Some, yes. 1 Q. Areyou a statistician?
2 Q. What is your understanding of a human health 2 A. No, I'm not, but I use statistics routinely
3 risk assessment? 3 on everything | do.
4 A. Human health risk assessment is a complex 4 Q. Are you offering an opinion today as a
5 process that involves collection of data from animal 5 statistician?
6 studies where hazards may have been identified. The 6 A. I'm not offering an opinion, although | use
7 risk assessor would then take the -- the information, 7 it routinely in what | do.
8 including human biomonitoring studies, human 8 Q. Does your report evaluate the data using
9 epidemiological studies, animal studies, mechanistic 9 statistics?
10 studies, and carry out a very thorough assessment of 10 A. 1did not use statistics in calculating any
11 the literature to determine whether or not there was a 11 statistics in the review of the literature. | reviewed
12 risk or not. 12 this -- the animal data.
13 Q. Now, did you just describe for us a human 13 Q. Isityour opinion that a finding of a risk
14 health risk assessment or a human health hazard 14 between a chemical and a disease, based on animal
15 assessment? 15 bioassays, is not sufficient to establish a causal
16 A. That would be a risk -- human health risk 16 relationship between exposure and human health?
17 assessment. 17 MR. DHINDSA: Objection.
18 Q. And what do you appreciate as a human hazard 18 A. | want to make sure | understand. It's a
19 health assessment? 19 long question.
20 A. | have no idea what that means in the general 20 Q. Icanask it again, if you'd like.
21 lexicon of what we do. 21 A. Please. Go ahead.
22 A health -- a hazard is where somebody would 22 Q. Okay. lIs it your opinion that a finding of a
23 conduct an animal experiment and determine whether or 23 risk between a chemical and a disease, based on animal
24 not a hazard was present. 24 bioassays, is not sufficient to establish a causal
25 Q. And a hazard assessment only occurs in an 25 relationship between exposure and human health?
Page 11 Page 13
1 animal study, animal experiment? 1 MR. DHINDSA: Objection.
2 A. Hazards, in my understanding of how risk 2 A. So if | understand the question correctly, if
3 assessment is conducted, are determined through animal 3 a risk assessment has been conducted, and in the
4 studies. 4 conduct of the risk assessment there -- a risk is
5 Q. Does your expert report apply a human risk 5 identified, is that sufficient to establish a causal
6 assessment to the animal carcinogenicity analysis? 6 relationship in humans? And the answer to that
7 MR. DHINDSA: Objection. 7 question would be no.
8 A. | want to make sure | understand your 8 Q. Is it probative, in your opinion?
9 question correctly. You're asking me did | do a risk 9 MR. DHINDSA: Objection.
10 assessment of glyphosate's potential carcinogenicity? 10 A. What do you mean by "probative"?
11 Is that correct? 11 Q. Does it offer any probative value to the
12 Q. For the animal carcinogenicity analysis you 12 overall analysis of a risk assessment?
13 offer in your report. 13 MR. DHINDSA: Objection.
14 A. | reviewed the animal literature to determine 14 A. I'mnot -- I'm not a lawyer, so what do you
15 whether or not there were compound-related effects. 15 mean by "probative"? That's a legal term, as far as
16 Q. So is your answer that you did not conduct a 16 I'm aware, and | don't use it in -- normally in what |
17 risk assessment on the animal carcinogenicity data? 17 do.
18 A. Arisk assessment would be a much more 18 So are you -- are you suggesting that if |
19 thorough analysis requiring assessment of biomonitoring 19 were to see evidence of a -- a risk assessment's
20 data, the epidemiological data, and the animal data 20 conducted, and at the end of that risk assessment, the
21 together. And in -- as well as the mechanistic 21 risk assessor says there is a risk -- Compound X has a
22 information. And | was retained to look at the animal 22 risk for behavioral abnormalities. Does that then
23 studies and determine whether or not there was a 23 provide me with an interest in conducting further
24 compound-related effect, and that's what | focused my 24 studies to determine whether or not there's a causal
25 attention on. 25 relationship?
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1 Q. Correct. 1 Witness Report of Warren G. Foster, Ph.D. -
2 A. If it was an area that | was interested in in 2 marked for identification.)
3 pursuing as a scientist, then 1 might look at that and 3 Q. I'mgoing to mark the expert report of
4 say, you know, this is -- this would justify further 4 Dr. Warren Foster as Exhibit 18-1.
5 studies. 5 A. Thank you.
6 Q. Have you ever worked with any corporations to 6 MR. DHINDSA: | just want to note for the
7 assist them in gaining registration with a regulatory 7 record that the exhibit that you marked
8 body over a product? 8 doesn't have his attached CV that was entered
9 A. Okay. The way I'm understanding your 9 with it.
10 question is have | worked with any company to assist 10 MS. ROBERTSON: That's correct. It's going
11 them in getting a product registered. 11 to be entered a separate exhibit. If you'd
12 Q. Correct. 12 like me to enter it all at once, by all
13 A. No, | have not. 13 means, I'd be happy to.
14 Q. What about any sort of drug or device, 14 MR. DHINDSA: Whatever you prefer.
15 pharmaceuticals? 15 BY MS. ROBERTSON:
16 A. No, | have not. 16 Q. So, Dr. Foster, this is the -- this is your
17 Q. Have you ever had any past involvement 17 expert report, correct?
18 working with EPA? 18 A. It appears to be, yes. | have not reviewed
19 A. Yes, I've worked with EPA on numerous 19 it from cover to cover, but it looks like it.
20 occasions. 20 Q. Understood. And so what approach do you take
21 Q. And have you worked with EPA as a paid 21 in looking at the animal data related to the detection
22 employee of EPA? 22 of false positives, as compared to false negatives?
23 A. No. 23 MR. DHINDSA: Objection.
24 Q. Did you work with them as a consultant? 24 A. Can you restate that, please?
25 A. Yes. They've covered my expenses. 25 Q. Sure. What approach do you take in looking
Page 15 Page 17
1 Q. And was this related to serving on a 1 at the animal data related to the detection of false
2 scientific advisory panel? 2 positives, as compared to false negatives?
3 A. Over the course of my career, I've interacted 3 MR. DHINDSA: Objection.
4 with them in -- in different capacities; reviewer on 4 A. The approach that | use is one that I've used
5 grant programs, advisory panels, meetings, 5 throughout my career; is to look at the conduct of the
6 contributions to meetings. 6 study, details of the methodology, as well as the
7 Q. Have you had any involvement with EPA during 7 interpretation of the data that's been generated, and
8 these meetings related to EPA guidelines? 8 to explore all the -- all the data that's available in
9 A. Sorry. Have | had any interaction with EPA 9 relation to the outcomes of interest.
10 in the past year or two on EPA guidelines? 10 So | would look where -- where | have the
11 Q. When you've -- when you've been -- when EPA 11 data, body weight, behavior of animals, if there's any
12 has sought your opinion related to meetings or grant 12 adverse affects, atypical behaviors that might be
13 programs and the like, have any of -- has any of this 13 present, and then take a look at the -- the -- the --
14 work been related to EPA guidelines? 14 the outcomes that we see.
15 A. 1would say so, yes, in the respect of 15 Q. Dr. Foster, does the quality of the study or
16 developing endocrine-disrupting testing guidelines. 16 observed effects during a study relate to whether a
17 Q. What about carcinogenicity guidelines? 17 false negative is observed?
18 A. No, | have not participated in that area. 18 A. Does the quality of the study relate to
19 Q. You state in your expert report that 19 whether or not a false negative is detected?
20 regulatory studies favor the detection of false 20 Q. Yes. lasked -- my previous question, some
21 positives -- false positive adverse outcomes in 21 two questions ago, was about false positives and false
22 preference to false negatives. Do you recall that? 22 negatives.
23 A. Do you have a copy of my report? 23 A. Right.
24 Q. Ido. 24 Q. And your answer informed that you look at the
25 (Foster Deposition Exhibit 18-1 - Expert 25 conduct of the study, details of the methodology, et

5 (Pages 14 to 17)
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1 cetera. 1 claim that they saw -- the chemical that they're --
2 So I'm wondering if that's responsive to my 2 that they're interested in was associated with an
3 question regarding -- related to false negatives and 3 adverse health effect, when in the study they had not
4 false positives. 4 actually measured any health effects.
5 A. It would be responsive to both. 5 So an example of this is a recent thesis |
6 Q. So the quality -- 6 just examined, where the student examined exposure
7 A. Because you're looking at the quality of the 7 to -- to Bisphenol A in the study, and in their
8 study and how reliable the results are, regardless of 8 conclusions, they were commenting on health effects
9 the direction in which they go. 9 that were not -- not examined in their -- anywhere in
10 Q. So does your report approach the studies with 10 their thesis.
11 an eye toward finding a false negative or a false 11 Q. Isthe inverse also true? Can study authors
12 positive? 12 underinterpret their original data when conducting an
13 A. 1don't approach the study a priori with the 13 experiment in animal bioassays?
14 goal of finding false positives or false negatives. My 14 A. That can also happen, yes. So somebody
15 approach is to -- is to take an objective assessment of 15 may -- the example here might be somebody may not fully
16 the study and determine whether or not the outcomes 16 appreciate the complexity of the assays they're looking
17 that were presented in the data are compound-related or 17 at and may not understand -- say they're measuring a
18 not. 18 thyroid-stimulating hormone, and they've also noted
19 Q. Dr. Foster -- 19 that as thyroid-stimulating hormone fell, they saw a
20 A. So-- 20 corresponding rise in thyroxine, and they've -- they've
21 Q. Oh, sorry. Please finish. 21 not interpreted that as showing that there's -- they've
22 A. --you know, | might look at a study and -- 22 got internal consistency in corroborating evidence from
23 so I'm reviewing a paper, and in reviewing a paper, | 23 two different assays.
24 am going to be asking the -- the author of that paper 24 Q. And, Dr. Foster, when you looked at the
25 whether or not they have interpreted their results 25 animal carcinogenicity in this case, did you consider
Page 19 Page 21
1 fully, just as well as | might look at the paper and 1 what the study authors submitted as in relation to
2 say, well, you've overinterpreted your data as well. 2 overinterpretation or underinterpretation of their data
3 So I'm looking at -- in both directions. 3 results?
4 Q. What would an overinterpretation of data be? 4 A. Did | interpret the studies to determine
5 A. An overinterpretation in a -- in a study 5 whether or not they were over- or underinterpreted? Is
6 that's been submitted for publication might be where 6 that your question?
7 they're making conclusions that are not supported by 7 Q. Yes.
8 the data that's presented in the paper. 8 A. That was something that | would consider,
9 Q. What about for a study that is not submitted 9 yes.
10 for publication? 10 Q. And how did you go about this consideration?
11 A. Canyou give me an example of what you mean 11 MR. DHINDSA: Objection.
12 here. There could be many things like that. 12 Q. Did you have access to all of the studies?
13 Q. Well, what I'm trying to understand is what 13 A. | had access to study data in three studies,
14 an example of an overinterpretation of data would be. 14 and | also had a review paper in which | had the data.
15 And your answer relates to submitted publications. So 15 But | don't typically rely upon reviewed data -- review
16 is there overinterpretation of data from original study 16 studies. | might read them from the perspective of
17 authors? Is that possible? 17 giving me a place to start. But in this particular
18 A. Original study authors may overinterpret 18 case, they actually had the study data appended that |
19 their data, yes. 19 was able to -- to review.
20 Q. Inwhat way? 20 Q. And so for the appended study data, did that
21 A. They may make conclusions that are not 21 study data include the original authors of the animal
22 supported by the data that they -- that they present in 22 carcinogenicity study's overinterpretation or
23 their report. 23 underinterpretation of results?
24 So that -- I'm trying to think of an example 24 MR. DHINDSA: Objection.
25 that I've seen recently. But somebody might make the 25 A. To my knowledge, I only had the -- the

6 (Pages 18 to 21)
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1 tabulated data. In the text of the paper, on occasion, 1 Q. What type of rodents are used for rodent
2 there was some text discussion of the conduct of the 2 carcinogenicity studies as it relates to this case?
3 study. 3 A. Mice and rats.
4 Q. And which review paper are you referring to, 4 Q. Does it matter which type of rodent is used
5 Dr. Foster? 5 in an animal bioassay?
6 A. I'mreferring to the Greim, et al. study. 6 A. The -- the decision to use mice and rats has
7 Q. Inyour expertise, and listed on your CV, 7 been something that has been arrived at through
8 what do you mean by "environmental carcinogenesis"? 8 international harmonization of test guidelines through
9 A. I'm looking at chemicals that are 9 the OECD, as well as other test guideline groups.
10 commercial -- commercial chemicals that have been shown 10 So these are guidelines that have been
11 to be environmental contaminants. So -- 11 thoroughly vetted, they've been reviewed by each
12 Q. And is this -- I'm sorry. 12 participating country's expert delegate, as well as
13 A. Sothey're -- they're in the environment, and 13 peer-reviewed by experts within each country.
14 there's potential for human exposure. 14 So, in essence, the guideline is a
15 Q. And is this in the context as it relates to 15 peer-reviewed guideline that advises which -- what is
16 reproductive toxicology? 16 the most appropriate animal model to use, and mice and
17 A. Notalways, no. In occasion -- for instance, 17 rats have been chosen.
18 in Dieldrin, we were interested in looking at the 18 Q. And you applied these OECD guidelines in your
19 carcinogenicity of that pesticide outside the 19 analysis to -- as to whether these -- as -- your
20 reproductive tract. 20 analysis related to the quality of these studies,
21 Q. And that was the Merck case; is that right? 21 correct, in your expert report?
22 Did I get the name right? 22 A. My knowledge is limited to the guidelines?
23 A. No. That was -- the Merck -- the trial, you 23 Is that what you're asking me?
24 mean? 24 Q. I'masking if you applied the guidelines
25 Q. Ican -- let me rephrase. And when you say 25 in -- in reviewing whether these reports were of
Page 23 Page 25
1 "when we were looking at Dieldrin," what do you mean? 1 sufficient quality for you to include in your expert
2 A. 1 mean that my students and | had written a 2 opinion.
3 grant for which we had obtained funding to examine the 3 A. Well, I wouldn't have applied the
4 impact of Dieldrin as a carcinogen. 4 guidelines -- if | understand you correctly, the
5 Q. What is Dieldrin? 5 studies were conducted in other labs, according to the
6 A. Dieldrin is a pesticide. 6 guidelines that were established at that point in time.
7 Q. Do you know who manufactures Dieldrin? 7 I would have reviewed the studies that were conducted
8 A. 1do--1do not know. My understanding is 8 to see, to the extent possible, that they followed the
9 it's banned from production, and so | don't know who 9 guidelines and that the data was of good quality.
10 manufactured it historically. 10 Q. Allright. And you found that these studies
11 Q. Okay. Let's take a look -- 11 all followed the guidelines. Correct?
12 (Discussion held off the record.) 12 MR. DHINDSA: Objection.
13 Q. Dr. Foster, what is an animal bioassay? 13 A. 1think that in looking at the individual
14 A. An animal bioassay is a study involving 14 studies, that largely they followed the guidelines --
15 animals in which you would dose the animals with known 15 in general, they did.
16 concentrations of your test substance, vehicle control, 16 So, for example, a study -- the OECD
17 plus at least three additional dose groups, and assess 17 guidelines advises that you -- your top dose is
18 outcomes of interest decided before the initiation of 18 1,000 milligrams per kilogram or thereabouts, the
19 the study. 19 maximum tolerated dose. And some studies approached it
20 Q. What is a null hypothesis? 20 and got near it, but didn't quite achieve it.
21 A. A null hypothesis would be -- Chemical X will 21 Q. Yes. And that's the Lankas study you're
22 not cause an increase in body weight would be a null 22 referring to.
23 hypothesis. It's a -- it's stated in a way that you 23 A. The Lankas study is one that did not achieve
24 can -- the outcome of your study will either support or 24 it.
25 disprove that -- that hypothesis. 25 Q. Allright. So I'd like to direct your

7 (Pages 22 to 25)
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1 attention to Page 27 of your expert report, if we 1 you're reading. I'm on Page 11. But where are you?
2 could. 2 Q. If you go into the first -- the main
3 A. (Witness complies.) 3 paragraph, the one that stands alone on this page, and
4 Q. It'sarather lengthy paragraph carried over 4 it's in your discussion of -- and the paragraph begins
5 from Page 26. I'll give you a moment to find it. 5 with, "In assessing rodent bioassay data..."
6 But in the middle of that paragraph, you 6 A. Yes. I'min that paragraph.
7 state, "Therefore, as designed, the regulatory studies 7 Q. Okay. Ifyou read down maybe six lines,
8 favor the detection of false positive adverse outcomes, 8 "Finally, bioassays are carried out with the goal of
9 finding non-treatment-related tumors in preference to 9 identifying adverse outcomes for hazard
10 false negatives, missing detection of treatment-induced 10 identification.”
11 tumors." 11 A. Yes.
12 Do you see where I'm reading? 12 Q. Asyou sit here today, do you agree with that
13 A. Yes, | see where you're reading. 13 statement?
14 Q. And as you sit here today, do you agree with 14 A. | agree with that statement, yes.
15 that statement? 15 Q. Can you explain for us what you mean by this
16 A. Yes, | do. 16 statement, "Outcomes for hazard identification."
17 Q. And is your -- is your expert opinion 17 A. The bioassay is conducted because you don't
18 following this notion to detect false positive adverse 18 really have any idea what the toxicological profile of
19 outcomes? 19 your chemical is. So you're administering a vehicle,
20 A. Canyou say that again, please? 20 plus at least three additional doses, one up to the
21 Q. Sure. 21 maximal tolerated dose, in assessing a broad range of
22 THE WITNESS: Sorry, Ran. 22 outcomes, in the effort to determine whether or not
23 Q. Is your expert analysis, as described in your 23 there are adverse outcomes.
24 expert report following the statement, meaning are you 24 So an adverse outcome in this particular case
25 likewise -- are you likewise favoring the detection of 25 would be to see whether or not there are statistically
Page 27 Page 29
1 false positive adverse outcomes as compared to false 1 significant differences in treatments versus controls.
2 negative adverse outcomes? 2 (Discussion held the record.)
3 MR. DHINDSA: Objection. 3 MR. GOODALE: Off the record at 9:45 a.m.)
4 A. 1 would say no to that question [sic]. My 4 (Recess held.)
5 goal in reviewing the -- the individual studies was to 5 MR. GOODALE: We're back on the record at
6 try and determine what, if any, outcomes were 6 9:57 a.m.
7 compound-related. 7 BY MS. ROBERTSON:
8 Q. Dr. Foster, do you know what the 8 Q. Allright, Dr. Foster, I'd like to show you
9 precautionary principle is? 9 an exhibit we'll mark as 18-2.
10 A. I've heard of it. It's been used widely in 10 (Foster Deposition Exhibit 18-2 - Notice to
11 the lay press and elsewhere. I'm not sure | really 11 take Oral and Videotaped Deposition of Dr.
12 understand it. 12 Warren G. Foster - marked for
13 Q. Do you know whether EPA follows the 13 identification.)
14 precautionary principle? 14 Q. This is a Notice of Deposition of Dr. Warren
15 A. Well, since | really don't understand what it 15 Foster.
16 is and how it would be put into practice, | can't 16 Dr. Foster, have you seen this document
17 answer that question. | don't know whether they do or 17 before?
18 don't. 18 A. I've seen an email version of it, yes.
19 Q. Let's look at Page 11 of your expert report. 19 Q. And if you could please go back to the fourth
20 A. (Witness complies.) 20 page. It'stitled Schedule A.
21 Q. You state here that, "The goal of a bioassay 21 A. I'msorry.
22 is to identify adverse outcomes for hazard 22 Q. It'sgota--it'sanumber 1. It's 4 onthe
23 identification." 23 document, but it should be -- my apologies. I'm
24 Do you still agree with that statement today? 24 double-sided.
25 A. I don't know, because I don't know where 25 A. Yes. I'mon Page 4. Or the last page.
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Page 30 Page 32
1 Q. The last page. And it says Request No. 7? 1 A. Yep. Last page before References.
2 A. Yes. 2 Q. So the last page of the memo.
3 Q. And, Dr. Foster, were you asked to provide 3 A. Yes.
4 any of these communications in response to this 4 Q. And here the EPA is articulating that they
5 request? 5 disagree with the registrant's position. The
6 A. lwas. And I didn't have any to provide. 6 registrant in this context would be Monsanto, correct?
7 Q. Okay. Thank you, Dr. Foster. 7 A. The registrant would be Monsanto, yes.
8 I'm going to go ahead and hand you what we're 8 Q. And the last -- the last two sentences of the
9 going to call Exhibit 18-3. 9 first paragraph on Exhibit 18-3 read, "The registrant
10 (Foster Deposition Exhibit 18-3 - USEPA 10 wishes to avoid false positives while those concerned
11 Lacayo Memorandum - marked for 11 with public health wish to avoid false negatives.
12 identification.) 12 Hence, for this reason alone, Monsanto's argument is
13 Q. Dr. Foster, for the record, if we could 13 unacceptable."
14 please just consult your expert report quickly and look 14 Do you see where I'm reading?
15 at Citation 47. | would ask, please, whether you can 15 A. | see where you're reading, yes.
16 confirm the document | handed you as Exhibit 18-3 is 16 Q. So, Dr. Foster, you would agree that at least
17 your referenced Exhibit 47 -- or, sorry, Citation 47. 17 at the time of this memo, that the regulatory studies
18 A. |believeitis. 18 should favor the detection of false negatives.
19 Q. Thank you. So, Dr. Foster, it's fair to say 19 Correct?
20 that you've reviewed this memo before, correct? 20 MR. DHINDSA: Objection.
21 A. Yes, | believe I've reviewed this document 21 A. Regulatory -- as I understand your question,
22 before. 22 regulatory studies should favor the detection of false
23 Q. And this document is an EPA memorandum, 23 negatives?
24 correct? 24 Q. Correct.
25 A. Yes. 25 A. | think that the more appropriate way of
Page 31 Page 33
1 Q. And this document relates to the glyphosate 1 stating that is that regulatory studies should favor
2 feeding study, which is EPA Registration No. 524-308. 2 the detection of effects over not seeing something.
3 Correct? 3 In other words, what you're trying to do is
4 A. Correct. 4 screen, and you want to make sure that the -- you're
5 Q. And what do you appreciate this -- which 5 using a sensitive assay so that if there is something
6 study do you appreciate this document as discussing? 6 worth looking at, you're not missing it by being too
7 A. | believe this would be referring to the 7 conservative.
8 Knezevich and Hogan study. 8 Q. So, Dr. Foster, do you agree or disagree that
9 Q. And who sponsored that study? Do you know? 9 regulatory studies should favor the detection of false
10 A. The Knezevich and Hogan study? 10 negatives?
11 Q. Yes. 11 MR. DHINDSA: Objection.
12 A. 1'would have to look at my expert report to 12 A. lcan't--
13 see if | noted that. 13 MR. DHINDSA: Objection.
14 In my expert report, | indicate that this 14 A. | can't speak to the author of this report
15 study was conducted by Monsanto. 15 and what's in their mind at the time, what's happening
16 Q. And, Dr. Foster, was this one of the three 16 before this email or this memo exchange is taking
17 studies you mentioned earlier that you reviewed the 17 place.
18 full data for? 18 But the point that I'm making -- and | think
19 A. 1 believe that is the -- correct. 19 it's the valid point -- is that when you're a
20 Q. So, Dr. Foster, if we can go to the last full 20 government agency, you're trying to protect the health
21 page of content of Exhibit 18-3, the page right before 21 of the -- of the overall population. You want to
22 References. 22 design an assay, a screening assay that's sensitive
23 A. I'msorry; which document do you want me to 23 enough in order to detect an effect over missing things
24 go to? 24 that may -- may be there. So you don't want your assay
25 Q. Document 18-3. 25 to be too conservative.

9 (Pages 30 to 33)

Golkow Litigation Services - 1.877.370.DEPS




Case 3:16-md-02741-VC Document 656-17 Filed 10/28/17 Page 11 of 270

Confidential - Pursuant to Protective Order
Page 34 Page 36
1 Q. Dr. Foster, | think potentially you misspoke 1 and we'll do the second-to-last paragraph that begins
2 there. You were talking about if you're a government 2 with, "Viewpoint is a key issue," and continues with,
3 agency and you're trying to protect the health of 3 "Our viewpoint is one of protecting the public health
4 overall population, you want to design an assay or a 4 when we see suspicious data. It is not our job to
5 screening assay that's sensitive enough. You don't 5 protect registrants from false positives. We
6 mean the government agency wants to design an assay, 6 sympathize with the registrant's problem, but they will
7 correct? 7 have to demonstrate that this positive result is
8 A. The reason | stated it that way is that the 8 false."
9 governments globally have come together and developed 9 Do you see where I'm reading?
10 the guidelines that companies then follow. So the 10 A. | see where you've read that, yes.
11 company didn't develop the guideline. The company had 11 Q. And so would you agree, Dr. Foster, that it
12 no say in it. 12 is, in fact, true that the EPA is concerned with
13 Q. Um-hum. 13 seeing -- with a false negative, as compared to a false
14 A. Soyou're -- yeah, they're following a 14 positive?
15 prescribed guideline for -- for regulatory purposes. 15 MR. DHINDSA: Objection. Asked and answered.
16 Q. And one of the goals of a government agency 16 A. | can see that the author of this is stating
17 in this context is to protect human health. Correct? 17 that as his view -- his/her viewpoint.
18 A. Governments in the United States and Canada 18 Q. Dr. Foster, let's look at the first page of
19 and elsewhere have participated in the development of 19 substance of Exhibit 18-3. And we'll see here that the
20 these guidelines in an effort to develop data that 20 author is Mr. Herbert Lacayo, statistician.
21 would be useful in protecting the health of their 21 A. Yes.
22 populations. 22 Q. Tox/HED/OPP.
23 Q. But, Dr. Foster, the government isn't 23 A. Correct.
24 developing the data. Aren't the study authors 24 Q. And would you agree that Dr. Herbert Lacayo
25 developing the data? Knezevich and Hogan in this 25 is an employee of the EPA?
Page 35 Page 37
1 instance? 1 A. Correct.
2 A. Knezevich and Hogan conducted the study that 2 Q. So this is an EPA memo, and it is the EPA's
3 generated data using a guideline that was approved by 3 position that there is a concern with false negatives.
4 governments. So in this case, an OECD-style-type 4 Isn't that correct?
5 guideline. 5 MR. DHINDSA: Objection. Asked and answered.
6 Q. Understood. And in evaluating the data that 6 A. Ican't-- | can't say what the EPA position
7 Knezevich and Hogan gathered when they conducted the 7 is. | see that an EPA employee, writing to another EPA
8 study, the EPA, from a public health perspective, has a 8 employee, is stating this as their opinion. But |
9 concern with protecting against false negatives. Isn't 9 don't know that this person, a statistician, speaks for
10 that correct? 10 the entire EPA and states EPA policy.
11 MR. DHINDSA: Objection. Asked and answered. 11 Q. Dr. Foster, you listed this document in your
12 A. The public health agency is interested in 12 Materials Consulted of your expert report, but you
13 order -- is interested in the results of studies that 13 don't cite to it anywhere in your expert report. Does
14 would provide them information on whether or not a 14 that mean you didn't rely on it to form your expert
15 compound has any potential hazard to health that they 15 opinion?
16 could then investigate further. 16 A. |read the report as information that was
17 Q. And would it be fair to say that 17 provided to me. | did not cite it, because | did not
18 investigating further is the result of finding study 18 see it as being relevant in my expert report.
19 results that have some sort of suspicious finding? 19 Q. Well, if we look at Page 21 and 22 of your
20 Meaning that it appears there is a dose relationship 20 expert report with respect to the Knezevich and Hogan
21 within the animal bioassay? 21 study, the only citation | see is Greim, et al., 2015.
22 MR. DHINDSA: Objection. 22 So my question, Dr. Foster, is what you
23 A. Can you -- can you rephrase or say that 23 relied on in forming this analysis.
24 again, please. 24 A. You're asking what -- what information | used
25 Q. We'll just go ahead and look at Exhibit 18-3, 25 in order to conduct my review of the Knezevich and
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1 Hogan study. So I looked at the Greim table. | also 1 within the Knezevich and Hogan study.
2 looked at the memo that you had shared. | also looked 2 A. Yes, there was.
3 at the information from the Pathology Working Group and 3 Q. What do you mean by "tissue blocks"?
4 additional memos going back and forth between the 4 A. Okay. At the end of a study -- in this case,
5 group. 5 since we're talking about kidneys, we'll focus on
6 Q. Can you identify me -- for me in your 6 kidneys. The kidneys would be embedded into paraffin,
7 materials consulted which citation relates to the 7 and the paraffin is referred to as a tissue block. And
8 (PWG), which I assume is your citation to the Pathology 8 that tissue then would be used to -- that paraffin
9 Working Group? 9 tissue block would be cut on a microtome, and thin
10 A. Can | identify the reference that refers to 10 paraffin sections would be added to a glass slide which
11 that? 11 would then be stained with routine hematoxylin and
12 Q. Yes, please. 12 eosin, mounted with a cover slip for analysis by the
13 A. | believe Reference No. 49 might be one that 13 pathologist.
14 refers to that. 14 Typically, in these studies, because you're
15 Q. Okay, well, let's go ahead and look at 15 dealing with large numbers of animals, one section
16 Reference No. 49, then, Dr. Foster. 16 is -- is prepared per animal.
17 I'm going to hand you what we'll go ahead and 17 Q. And so atissue block is different from a
18 mark as Exhibit 18-4. 18 slide. Is that correct; my understanding?
19 (Foster Deposition Exhibit 18-4 - USEPA Kasza 19 A. Atissue block is different from a slide,
20 Memorandum - marked for identification.) 20 yes.
21 Q. Can you identify this document for the 21 Q. Do you know who made the decision to
22 record, Dr. Foster. 22 reanalyze the kidney sections of the Knezevich and
23 A. This is a memo to William Dykstra, Reviewer, 23 Hogan study?
24 Toxicology Branch, from Lou Kasza, D.V.M., Ph.D., 24 A. | do not know who made that decision, no.
25 pathologist of the toxicology branch. 25 Q. Do you know why the decision was made?
Page 39 Page 41
1 Q. Sothis is not the PWG? 1 A. | believe the decision -- well, no, |
2 A. No. Thisis relating to that issue, but no. 2 don't -- I don't know why the decision was made. |
3 Q. And did you consider this document when 3 wasn't part of the process.
4 analyzing Knezevich and Hogan? 4 Q. Isit-- after a -- after study authors
5 A. 1did review this article, yes. 5 provide final pathology reports of the study conducted,
6 Q. This document states that the purpose was to 6 is it typical that two, three years after that study
7 identify whether there was a tumor in the control 7 report is submitted, that slides are recut?
8 animal. Correct? 8 A. It's not unusual, no. If you see something
9 A. That's correct. 9 in the conduct of your study that's -- that might be
10 Q. And your report states that there -- you 10 interesting or worthy of -- of reinvestigation, you
11 believe there is a tumor in the control animal. Is 11 might go back and cut additional slides, yes.
12 that correct? 12 Q. Do you know whether there was anything
13 A. | believe that the Pathology Working Group 13 interesting or worthy of investigation with the
14 unanimously came to the conclusion that there was a 14 Knezevich and Hogan study that would warrant such a
15 tumor there, yes. | did not individually personally 15 recut of slides?
16 review the slides. 16 A. 1think in this particular case, the kidney
17 Q. Allright. Do you recall when the Pathology 17 adenomas were rare, and so they wished to determine
18 Working Group made this determination? 18 whether or not any additional tumors might be present.
19 A. |don't know the date, no. 19 So in cutting the additional sections, the --
20 Q. Was there a control tumor found by the 20 Monsanto is now at risk of -- of finding additional
21 initial study authors, Knezevich and Hogan? 21 tumors in their treated group.
22 A. My recollection is, no, they did not see the 22 Q. Um-hum. Do you know whether --
23 initial -- the initial tumor. 23 A. They did not.
24 Q. You described for us that there was a request 24 Q. Oh, sorry.
25 to reanalyze tissue blocks identified -- tissue blocks 25 A. They did not find any additional tumors in
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1 the treated animals -- 1 assessment of that study?
2 Q. Um-hum. 2 MR. DHINDSA: Objection.
3 A. -- but the one in the control did appear. 3 A. | can't speak to what the rationale was of
4 Q. Did you review any of the notes related to 4 the individuals that made the decision.
5 Dr. Kuschner in the Knezevich and Hogan study? 5 Q. But in your expert opinion, wouldn't it be
6 A. Did I review any of the notes between who? 6 important to gather all of the data from all of the
7 Q. Dr. -- any of the memorandum, | should say, 7 animals in the study?
8 between Dr. Kuschner and Monsanto related to the 8 MR. DHINDSA: Objection.
9 Knezevich and Hogan studies. 9 A. Not necessarily. | think in this particular
10 A. 1 don't believe so, no. 10 case -- or, in general -- | can't really speak to this
11 Q. Do you understand that a pathologist named 11 case, because | don't recall. But, in general, if |
12 Dr. Kuschner reviewed the kidney slides of the 12 was doing a study, and | saw something that was
13 Knezevich and Hogan study? 13 interesting in the males, then 1 would go back and look
14 A. Yes. Sorry, | do. Yes. 14 at the males.
15 Q. Okay. And do you know when he conducted this 15 Q. Dr. Foster, is there equality in having
16 review? 16 blinded review of animal data?
17 A. No, | don't. 17 A. What do you mean by "having blinded review"?
18 Q. Do you know whether he conducted the review 18 Q. When a pathologist gets the study results, is
19 after the kidney slides were recut? 19 it important that that pathologist does not know which
20 A. | believe it was after, but | can't state for 20 dose group the animal is he's reviewing? Blinded.
21 certain. 21 A. | think that would be a benefit.
22 Q. So as you sit here today, you don't have any 22 Q. Is there any harm to conducting an unblinded
23 reason to know necessarily why the slides were recut, 23 review?
24 do you? 24 MR. DHINDSA: Objection.
25 A. No, I don't. My -- again, I'm looking at the 25 A. I'm not a pathologist, so I really can't
Page 43 Page 45
1 animal data and assessing the quality of the data and 1 speak to that.
2 what the data is telling me. What the -- the decisions 2 Q. I understand.
3 behind why studies were conducted, who conducted them, 3 A. In conducting a study, we do it with the
4 it's not something that I looked at. 4 animals coded, so that we were unbiased in the
5 Q. lunderstand. I don't want you to speculate. 5 interpretation of the general results.
6 So on Page 22, you note that additional 6 Pathology, as | understand it, is a little
7 tissue sections were taken from all four dose groups. 7 bit different, and you would have to speak to the
8 A. I note that on Page 22? 8 pathologist about that.
9 Q. Correct. 9 Q. Okay, Dr. Foster, you -- part of your opinion
10 A. Where are you? 10 related to the Knezevich and Hogan study and the
11 Q. We're in that same paragraph that we were 11 determination that there is a tumor in control animal
12 just referring to. 12 is based on the PWG report. Correct?
13 A. (No response.) 13 A. That's correct.
14 Q. If you look at the first sentence, it's 14 Q. Did you look at the individual animal data
15 rather lengthy, but it ends with, "Examination of 15 for -- from the PWG report?
16 additional tissue sections in all four dose groups..." 16 A. To my recollection, no. I saw the -- the --
17 A. Yes, | see that. 17 the correspondence.
18 Q. What do you mean by "all four dose groups"? 18 Q. How did you get the correspondence?
19 A. Control, low, medium, and high. 19 A. | believe this is information that was
20 Q. Do you also mean in both males and females? 20 provided to me by Monsanto lawyers.
21 A. ldon't recall at the time. 21 Q. Did Monsanto lawyers also provide to you the
22 Q. When one conducts a reanalysis of tissue 22 original study results conducted by Knezevich and
23 blocks because there is a -- a need, wouldn't it be 23 Hogan?
24 important to resection all of the tissues in a 24 A. Yes, | believe they did.
25 particular study in order to give the best quality of 25 Q. And did the Monsanto lawyers also provide you
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1 the addendum to the Bio/Dynamics, Knezevich and Hogan 1 the materials provided to you by Monsanto's attorneys.
2 study? 2 A. Correct.
3 A. If you have a copy of it, could I look at it, 3 Q. Did you have any assistance in writing your
4 and then I'll be able to answer that? 4 expert report?
5 Q. I might -- | might be able to, so we'll start 5 A. Sadly, no. Itwas all mine.
6 on this. Don't want you to answer any further. | 6 Q. No research assistant helping you pull
7 don't know if I brought it. 7 documents?
8 Do you know if the Pathco PWG report is 8 A. My -- my wife helped with photocopying and
9 publicly available? 9 things like that.
10 A. ldon't know. 10 Q. Didyou list all of these case materials you
11 Q. Do you know whether the original pathology 11 conducted a critical review over in your Materials
12 conducted by Knezevich and Hogan is publicly available? 12 Considered list?
13 A. That, again, I would not know. 13 A. | believe it is complete, yes.
14 Q. Your materials consulted cite to a number of 14 Q. Dr. Foster, you have a lot of experience with
15 EPA documents, most of which deal with the Knezevich 15 peer-reviewed journals; is that correct?
16 and Hogan study. Is there a reason you chose to focus 16 A. Define "a lot of experience".
17 your research on EPA documents for this particular 17 Q. You're a journal referee, you've sat on
18 study analysis? 18 editorial boards, you've been published over 150 times.
19 A. Those were documents that were provided to me 19 You're very familiar with peer-reviewed journals.
20 by the Monsanto lawyers. 20 A. Yes.
21 Q. Did you conduct any independent research on 21 Q. Can you explain to me what a journal referee
22 the Knezevich and Hogan study? 22 is. It's listed in your CV.
23 A. 1did my own independent PubMed electronic 23 A. It's aperson that is identified by journal
24 search. | did not find anything additional related to 24 editors as having expertise in the field, that would be
25 it. In my recollection. 25 able to give a critical assessment of the quality and
Page 47 Page 49
1 Q. Let's go ahead and look at Page 6 of your 1 scientific merit of the submitted article.
2 expert report, Dr. Foster. 2 Q. So does this mean you receive a submitted
3 A. Page? 3 draft manuscript prior to publication?
4 Q. 6. 4 A. Prior to publication, authors submit their
5 A. 6. 5 articles to the journal through an electronic portal,
6 Q. Sorry. Inthe Literature Reviewed section. 6 and the editor anonymously -- the editor selects
7 A. Yes. 7 reviewers who are anonymous to the authors.
8 Q. It starts with, "A critical review of the 8 Q. And where does the journal referee come in?
9 literature was carried out in which | reviewed all of 9 A. Please help me. What are you asking?
10 the available case materials." 10 Q. I'mtrying to figure out what your role is in
11 Who carried this review out? 11 the process as a journal referee to the peer-reviewed
12 A. | carried the review out. 12 literature process.
13 Q. So what do you mean -- 13 A. Okay. The peer reviewer would read the
14 A. So-- 14 submitted manuscript and would look at the manuscript
15 Q. -- by "available case materials"? 15 from title through to the last page, asking questions
16 A. So the variable case materials as they were 16 about does the title accurately reflect the -- the
17 provided to me by Monsanto lawyers. And then | go on 17 subject of the paper.
18 and -- and talk about the -- the literature cited in 18 We would look at the introduction to
19 the literature as well. 19 determine whether or not that the rationale for the
20 Q. Right. I understand that. I'm just trying 20 paper has been adequately described, has it been
21 to understand what you mean by “case materials" and 21 thorough, has it -- has it omitted information that
22 what materials that would include. 22 could be important to include, have they provided an
23 A. Again, that would be the materials that were 23 adequate justification for the study and the doses that
24 provided to me for review. 24 are going to be used.
25 Q. Oh, okay. So you did a critical review of 25 You would look at the materials and methods
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1 to determine whether or not they're complete. You 1 Q. Inyour experience as a peer reviewer, how
2 might also look at the methods that have been employed 2 long does the revision process normally take?
3 to determine whether or not they're the state of the 3 A. | can'tanswer that. It's --
4 art and whether they're comprehensive. 4 Q. More than a day?
5 You would look at the statistical methods 5 A. The -- the revision process?
6 that have been applied and determine whether or not 6 Q. Correct.
7 they've been adequately described and they're complete. 7 A. You know, I've had papers come back and say
8 You would review the results and determine 8 "accept as is".
9 whether or not the results have been accurately 9 Q. Um-hum.
10 presented. Are they presented in the best format 10 A. So no revision needed. Lovely to receive a
11 possible. Are they publication quality. 11 letter like that.
12 So, | mean, there's many, many issues that, 12 Q. Okay.
13 as a reviewer, you're looking at. And what you're 13 A. Extremely rare.
14 trying to do is provide the editor with feedback on 14 Q. Okay.
15 terms of whether or not the paper makes a substantial 15 A. Most often you get something that requires
16 contribution to the scientific literature that's worthy 16 comment and revision. And the revision process is
17 of publication. You try and give them some context in 17 something that could be done quickly, depending upon
18 terms of priority for publishing; whether it's 18 what are the things the submitting author has on their
19 appropriate for that journal. And if there are issues 19 desk at the time. It might take a couple months.
20 that might be useful in guiding the authors to improve 20 So | think -- you know, | think outside
21 the quality of the paper. 21 sometimes it might be three months, and editors might
22 Q. Sois journal referee just another name for 22 give more time, depending upon the issues.
23 peer reviewer? 23 Q. Okay. So let's go ahead and look back at
24 A. If you would have asked that earlier, we 24 Exhibit 18-4.
25 could have got there quicker, but, yes. 25 A. (Witness complies.) Yes.
Page 51 Page 53
1 Q. And the process for peer review takes 1 Q. And it's the EPA memo we discussed earlier
2 significant time, correct? 2 that you have on your Materials Consulted list as
3 A. Yes. 3 Citation 49.
4 Q. And in the process of peer review, after 4 This is a representation of the review of the
5 you've engaged in the first submitted draft, are 5 kidney section slides of the Knezevich and Hogan by Dr.
6 critiques or comments ever sent back to the study 6 Kasza, branch pathologist at EPA. Correct?
7 author articulating we can't publish this; please look 7 A. That's correct.
8 at these concerns we have? 8 Q. And the interpretation in the Results section
9 A. Every submitted -- every submitted article, 9 states that, "The lesion may be a proliferative change,
10 the peer reviewer submits their comments back to the 10 having the potential to lead to the development of a
11 editor. The editor then reviews them to determine 11 frank tumor. But as the tissue can be seen under the
12 whether or not they've been -- they're fair. 12 microscope as a small, well-demarcated focal cell
13 Sometimes you might get a reviewer that takes 13 aggregate morphologically different --"
14 advantage of the anonymity of the process and provides 14 (Attorney Robertson interrupted by the
15 comments that are not appropriate. 15 reporter.)
16 Q. Um-hum. 16 Q. "--tissue can be seen under the microscope
17 A. Inany case, all of the comments are sent 17 as a small, well-demarcated focal cell aggregate
18 back to the -- to the submitting author, the 18 morphologically different from the healthy-looking
19 corresponding author. 19 surrounding kidney tissue. The morphological
20 Q. And then the submitting author likely makes 20 alteration does not represent a pathophysiological
21 the determination as to whether they are going to 21 significant change."
22 revise and resubmit, or maybe they need to go back to 22 Do you see what I'm reading?
23 the drawing board. Correct? 23 A. (No response.)
24 A. It would be up to the submitting author to 24 Q. That's what it says, right, Dr. Foster?
25 make a decision what they're going to do at that point. 25 A. That is what it says, yes.
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1 Q. And do you know whether EPA's analysis of the 1 tumor in the control group included there are no
2 kidney tissue slides occurred before or after the PWG 2 statistically significant differences?
3 working group's review of the kidney slides? 3 A. That's what | interpreted from his report,
4 A. | can't state with certainty, but | believe 4 yes.
5 it happened before the Pathology Working Group. 5 Q. Okay. Well, let's look at his report.
6 Q. s this the type of incidence that you noted 6 (Discussion held off the record.)
7 earlier that would have encouraged a full tissue block 7 Q. I'msorry, Dr. Foster, | need that real quick
8 reanalysis of slides? 8 to mark it as Exhibit 18-5. Apologies.
9 MR. DHINDSA: Objection. 9 A. | was going to ask.
10 A. I'msorry; | got lost there. Is this the 10 (Foster Deposition Exhibit 18-5 - Christopher
11 type of finding? 11 J. Portier, Ph.D. Expert Report - marked for
12 Q. Earlier you had described that sometimes 12 identification.)
13 years after a study is completed, tissue slides may be 13 Q. So Dr. Portier discusses the Knezevich and
14 recut. Is -- given the language in this EPA memo, is 14 Hogan study on Page 36. | guess that's not really --
15 this one of those instances that would support 15 he starts on Page 36, and he goes through 39.
16 recutting kidney tissue slides? 16 Now, Dr. Foster, on Page 37, within the first
17 MR. DHINDSA: Objection. 17 paragraph carried over, Dr. Portier explains that,
18 A. | can't say what were the driving factors 18 "Adenomas no longer have a significant trend, but
19 there. I do know from my interaction with 19 carcinomas have a marginally significant trend against
20 pathologists, that it is not uncommon for them to see 20 concurrent controls and clearly significant trend using
21 something and for them to seek the input of other 21 historic controls."
22 pathologists and to cut additional slides. 22 Do you see where I'm reading?
23 Q. Butin this EPA memo, there's no indication 23 A. Yes.
24 that EPA is asking for recut slides. Correct? 24 Q. So, in fact, on Page 22 of your expert
25 A. There's no indication in this memo that that 25 report, it's not true that Dr. Portier included in his
Page 55 Page 57
1 took place or that this pathologist consulted with any 1 expert report a finding that stated no statistically
2 other pathologist at EPA. 2 significant differences even with the tumor in the
3 Q. Okay. And on Page 22, same paragraph, you 3 control animal?
4 note, "As Dr. Portier notes, with the tumor in the 4 MR. DHINDSA: Objection.
5 control mouse included, there are no statistically 5 A. Marginally significant cite. Marginally
6 significant differences." 6 significant is non-significant. You start out at the
7 A. This is Page 22; is that correct? 7 beginning of your study, and you state a priori that
8 Q. Correct. 8 your cutoff value is .05.
9 A. In that same paragraph? 9 In my experience as a peer reviewer, nobody's
10 Q. First full paragraph, right after your 10 going to publish anything as marginally significant.
11 citation to PWG. 11 Q. Let's then take a look at Exhibit -- oh,
12 A. Yes. 12 wait. Before we take a look at Exhibit -- before we
13 Q. And is it your opinion today that Dr. Portier 13 take a look at the next exhibit, you stand by your
14 also did not find a statistically significant 14 statement on Page 22 that Dr. Portier stated there are
15 difference when adding a -- the supposed tumor in the 15 no statistically significant differences. Is that
16 control group? 16 correct?
17 A. Well, let's take a step back there. The 17 A. ldo.
18 Pathology Working Group, | think, was composed of five 18 Q. Now I will hand you what we'll mark as
19 different pathologists who all looked at -- looked at 19 Exhibit 18-6.
20 the slides and unanimously came to the conclusion that 20 (Foster Deposition Exhibit 18-6 - Joseph
21 that was a real tumor; it wasn't a supposed tumor. 21 Haseman article in the Toxicology Pathology
22 Q. Okay. Do you stand by the -- 22 Journal - marked for identification.)
23 A. So | don't think you've accurately 23 A. Yes.
24 characterized -- 24 Q. And this s a journal article from Dr. Joseph
25 Q. -- position that Dr. Portier notes that the 25 Haseman, published by the Toxicologic Pathology Journal
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1 in 1984. 1 Q. And you'd agree that on the first page of
2 A. Um-hum. 2 this article, this article is discussing the trends
3 Q. And, Dr. Foster, this is also listed on your 3 with respect to neurotoxicity of substances in animal
4 materials consulted as Citation 90. So you've reviewed 4 bioassays. Correct?
5 this article previously, correct? 5 A. ldo.
6 A. | have looked at it, yes. 6 Q. Okay.
7 Q. Now, in the Abstract, the last sentence of 7 A. And | would also note that in the section
8 the first paragraph, Dr. Haseman uses "marginally 8 that you just asked me to read, they conclude with, "In
9 significant™" here. Do you see where I'm reading? 9 that regard, chemicals showing marginally significant P
10 A. No, | do not. 10 trends based on our method may warrant further
11 Q. Inthe Abstract, first -- 11 investigation." May. It's a qualifier.
12 A. I'min the Abstract. 12 Q. Okay. But, Dr. Foster, you represented on
13 Q. First paragraph, last sentence. 13 the record that no peer-reviewed article would ever
14 A. Oh, first paragraph, last sentence. Yes, | 14 publish or use the phrase "marginally significant".
15 see that. 15 MR. DHINDSA: Objection. Misstates his
16 Q. And would you agree that Toxicologic 16 testimony.
17 Pathology is a peer-reviewed publication? 17 A. What | am stating is that no peer-reviewed
18 A. ltisa peer-reviewed publication, yes. 18 journal is going to look at data that's presented as
19 Q. And can you -- what is the Society of 19 marginally significant in which the data -- the
20 Toxicologic Pathologists? 20 conclusions of the report are based on that. 1'm not
21 A. Itis an organization to which pathologists 21 saying that the words won't appear in a paper.
22 belong to share information, ideas. 22 Q. So you disagree with Dr. Haseman that you can
23 Q. And you're a member of the Society of 23 have a marginally significant trend in historical
24 Toxicology, correct? 24 controlled databases?
25 A. lam. 25 MR. DHINDSA: Objection.
Page 59 Page 61
1 Q. Are the two related? 1 A. I'mnot saying that. I'm saying that you can
2 A. Don't know that they are. 2 do statistics and people can assign those words to
3 Q. Okay. I'mgoing to go ahead and hand you now 3 them, but they don't carry a lot of weight in the
4 what is going to be marked as Exhibit 18-7. 4 interpretation of the analysis.
5 (Foster Deposition Exhibit 18-7 - Article in 5 Q. Dr. Foster, do you know whether statisticians
6 Biometrics Journal - marked for 6 use the phrase "marginally significant"?
7 identification.) 7 A. | have seen it used, yes.
8 Q. And, Dr. Foster, this is an article that's 8 Q. And you're not a statistician yourself.
9 written by two department heads in biostatistical 9 Correct?
10 science. Would you agree? 10 A. No, | am not.
11 A. Correct. Well, it's written by four people. 11 Q. Let's talk about your ultimate conclusion in
12 I don't know that they're department heads. They are 12 the Knezevich and Hogan study. You state that there is
13 from the department of biostats. 13 no evidence of tumor progression in the Knezevich and
14 Q. At the Harvard School of Public Health and at 14 Hogan study. Isn't that correct?
15 the Dana-Farber Cancer Institute in Boston. Correct? 15 MR. DHINDSA: Objection.
16 A. That is correct. 16 A. There are several reasons in this study why |
17 Q. And if we can flip to Page 220 of this 17 determine that the results are not compound-related.
18 article. 18 Q. Canyou, please, direct me in your
19 A. (Witness complies.) 19 citation -- Materials Consulted as to which citation
20 Q. Inthe paragraph above No. 7, Discussion. 20 you rely upon to make those decisions and conclusions.
21 The fourth and -- well, | guess the first sentence 21 A. In the final paragraph of my report, | lay
22 on -- in that column, second line down, through the 22 out the reasons why I've made that decision.
23 fifth line, we see, again, the use of "marginally 23 Q. And which -- what do you cite to, Dr. Foster?
24 significant trend", don't we, Dr. Foster? 24 A. I'm not citing to anything in my report. I'm
25 A. | see that sentence, yes. 25 citing to my experience of almost 30 years as a
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1 toxicologist in reviewing animal literature from these 1 MS. ROBERTSON: Table 9.
2 types of studies. These are the types of analysis we 2 A. | believe that would be the concurrent
3 would come to. 3 control, yes.
4 Q. And in your experience with animal studies, 4 Q. Allright. So we have concurrent control,
5 you rely on historical controls in some instances; 5 low dose, mid dose, and high dose. Is that right?
6 isn't that right? 6 A. That would be correct.
7 A. They are one factor that we might look at, 7 Q. Okay. So if we look at the concurrent
8 yes. 8 controls for the Knezevich and Hogan study, and we look
9 Q. Right. 9 at the -- for the purposes of your expert analysis, the
10 A. But not the only factor. 10 incidence of adenomas and carcinomas with one tumor in
11 Q. Agreed. And on Page 6 of your expert report, 11 the control group, no tumors in the low group, one
12 you give us a list of statements and opinions and 12 tumor in the mid dose group, and three tumors in the
13 rationale. And No. 6, in fact, discusses historical 13 high dose group. Correct?
14 controls. 14 A. So first -- first row?
15 A. What page is that? 15 Q. It would be the fourth row, Dr. Foster, to
16 Q. Page 6. 16 match the numbers --
17 A. Page 6, No. 6? 17 A. Fourth row, 1013?
18 Q. Right. 18 Q. Correct. To match the numbers on the top of
19 A. Yes, that is there. 19 Page 22 in your expert report.
20 Q. Okay. And, in fact, you rank in order of 20 A. Yes.
21 priority the appropriateness of the application of 21 Q. Okay. And in this instance of applying the
22 historical controls to animal bioassays. Isn't that 22 concurrent controls, you establish that there is no
23 correct? 23 dose response relationship, even though we have one
24 A. Yes, | do. 24 tumor in the concurrent control, one tumor in the mid
25 Q. And in the Knezevich and Hogan study, did you 25 dose, and three in the high dose.
Page 63 Page 65
1 use the concurrent control or historic controls? 1 A. | seethat, yes.
2 A. | believe in my analysis, in looking at the 2 Q. Yet, Dr. Foster, you conclude that there is
3 Knezevich and Hogan study, | looked at the concurrent 3 no dose response relationship shown in the Knezevich
4 controls, in addition to looking at the additional 4 and Hogan study.
5 analyses that were conducted, together with the other 5 A. Again, | think you have to look at the study
6 outcomes that were seen in the study. 6 in its totality. So when we looked at the -- well,
7 Q. What do you mean by "additional analyses 7 when | looked at the Knezevich and Hogan study, in the
8 conducted"? 8 high dose group, we're looking at an 11 percent loss in
9 A. I'mreferring to the Pathology Working Group 9 body weight in the highest dose group. Thisisa
10 there. 10 concern to me. That's suggesting that there's
11 Q. And did the Pathology Working Group at all 11 something going on in this study at that high dose
12 address historical controls? 12 group that's potentially confounding the data.
13 A. No, they did not. 13 Q. Dr. Foster, where did you find the 11 percent
14 Q. Allright. And so you looked at the 14 loss in body weight? Where did you find that
15 concurrent controls as -- 15 information?
16 A. | believe that's correct. 16 A. This would have been found during the conduct
17 Q. So if we looked at Dr. Portier's expert 17 of my reading. Whether this was reported in the --
18 report on Page 38, Table 9, he offers the data for 18 the -- either the -- the -- I'm trying to come up with
19 tumor incidences observed in the Knezevich and Hogan 19 the word -- the text of the Greim study or in the EPA
20 study. Do you see where I'm at? 20 reports.
21 A. | seethat, yes. 21 Q. Butyou don't know, sitting here today, where
22 Q. And we can agree that on Table 8 [sic] that 22 you got this number of 11 percent loss in body weight
23 the column that lists under Doses, zero is going to be 23 in the highest dose group.
24 the concurrent control group. Correct? 24 A. No, I cannot tell you exactly where | found
25 MR. DHINDSA: Table 8? 25 that. However, it is something | came across in my

17 (Pages 62 to 65)

Golkow Litigation Services - 1.877.370.DEPS




Case 3:16-md-02741-VC Document 656-17 Filed 10/28/17 Page 19 of 270

Confidential - Pursuant to Protective Order
Page 66 Page 68
1 review. 1 an 11 percent loss in body weight in the male animals.
2 Q. Isit not important to cite to statistical 2 Now, that body weight, | don't know why they
3 information that you get from your review? 3 lost the weight. Is it because the test substance is
4 A. Can you rephrase the question? 4 affecting the palatability of the -- of the -- of the
5 Q. Isitnot important to cite to where you get 5 food and they're not eating? Is it because it's having
6 statistical information from your review? 6 an effect upon the central nervous system and affecting
7 A. It's important to reference where you get 7 their desire to eat? Is it because it's having a
8 information. In this particular case, I'm referring to 8 systemic toxic effect that's affecting food absorption?
9 the Knezevich and Hogan. And so in my review of that 9 Is it giving them diarrhea? Is it having an effect
10 material, it was from the material relating to that 10 upon the liver? There are many reason why you might be
11 study. 11 seeing a loss in body weight.
12 It was either in the material | reviewed 12 But if | see a 10 percent loss in a body
13 directly relating to the data from the study or the 13 weight, my pathologists -- the veterinary pathologist
14 Greim, but it was in direct relationship to that study. 14 at our institution is going to tell me | need to look
15 Q. Inyour experience as a peer reviewer, would 15 at my animals and consider sacrificing the animals;
16 you note that a citation is needed in this instance? 16 they're being adversely affected.
17 MR. DHINDSA: Objection. 17 Q. And was that done here? Did they sacrifice
18 A. In--were | reviewing a paper like this, | 18 the animals?
19 might suggest that they should put in a reference. 19 A. At the conclusion of the study, they
20 Q. But it wouldn't always be necessary to put in 20 sacrificed the animals.
21 a reference that -- when you're citing 11 percent loss 21 Q. Well, you always sacrifice the animals at the
22 in body weight? 22 conclusion of a study, don't you, Dr. Foster?
23 MR. DHINDSA: Objection. 23 A. Correct. This was done in 1993 under the --
24 A. Again, I'm talking about the study that was 24 sorry. Done in 1983 at the conclusion, following their
25 conducted, and I'm assuming that in my read of the 25 guidelines.
Page 67 Page 69
1 material that was provided with this study, that is 1 Q. Right. And --
2 where that information came from. 2 A. Whatever was standard at that time, they
3 So in a report, in a published paper that is 3 followed that.
4 referenced above, | would assume that's where that 4 Q. Right. And so we don't know today why the
5 information is coming from. 5 animals in the study lost the weight. That's right,
6 Q. Dr. Foster, on Page 21, you note that there 6 correct?
7 was no statistically significant effect on survival. 7 A. As I've just stated, what | know is they lost
8 Correct? 8 11 percent of their body weight.
9 A. | do make that statement, yes. 9 Q. Okay.
10 Q. And if there's no statistically significant 10 A. Which, to me, confounds the data in the
11 effect on survival, wouldn't that mean that the dose 11 highest dose group.
12 level is appropriate? 12 Q. Butyou're not a pathologist. That's
13 A. Not on its own, no. 13 correct?
14 Q. Well, isn't the purpose of achieving a 14 A. I'man expert in animal toxicology. I'm not
15 maximum tolerated dose is to administer as much as 15 a pathologist. | work with pathologists, but I am not
16 possible without affecting the survival rates within 16 a pathologist.
17 the study? 17 Q. What training do you have in animal
18 A. OECD guidelines state that you're to use up 18 toxicology?
19 to 1,000 mg's. per kg. of your test substance or 19 A. |don't even know how to answer that.
20 5 percent of the maximal tolerated dose. 20 Q. Do you have any formal education in animal
21 Now, in this study, they're using in their 21 toxicology?
22 highest dose group 4,945 mg's. per kg. in males, and in 22 A. | trained at the -- at McMaster University as
23 the females, 6,000. 23 a reproductive biologist and toxicologist. And then --
24 In conducting the study, didn't affect 24 Q. Inanimals?
25 survival. However, in the high dose group, there was 25 A. Inanimals. And then 10 --
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1 Q. What's a reproductive biologist? 1 Ph.D. Going off the record at 11:07 a.m.
2 A. Someone that studies the -- the physiology of 2 (Recess held.)
3 the reproductive system. 3 MR. GOODALE: Here begins Media No. 2 in the
4 Q. Is it when the animal is alive? 4 deposition of Dr. Warren G. Foster, Ph.D.
5 A. Can be when the animal is alive. It might be 5 We're back on the record at 11:24 a.m.
6 in tissue. So I've done tissue culture. 1've done 6 BY MS. ROBERTSON:
7 human studies. 7 Q. Okay, Dr. Foster, I'm going to hand you
8 And then 10 years at Health Canada, to finish 8 Exhibit 18-8.
9 answering your question, where | carried out animal 9 (Foster Deposition Exhibit 18-8 - USEPA
10 toxicology studies, from design through to publication 10 Zendzian Memorandum - marked for
11 of study results. And as the associate director, the 11 identification.)
12 acting director of the environmental toxicology 12 Q. Dr. Foster, if you could please look at your
13 program, | oversaw approximately 50 scientists and 13 Materials Consulted and identify whether this citation
14 technicians -- 14 matches -- or this Exhibit, 18-8, matches Citation No.
15 Q. Soits-- 15 57, please.
16 A. --affecting animal toxicologies. 16 A. (Witness complies.) As bestas | can tell,
17 Q. Apologies. So it's your experience at Health 17 this is the document, yes.
18 Canada and McMaster University that makes you an expert 18 Q. And this document is another EPA memo.
19 in animal toxicology. Am | understanding? 19 Correct?
20 A. | think what makes me an expert in toxicology 20 A. This is a memo from William Dykstra, who |
21 is not my decision, but that of the -- my colleagues 21 believe is at EPA, passed through Dr. Zendzian at EPA
22 that call upon me for my opinion and for insight into 22 to Robert Taylor. I don't know where Robert Taylor is.
23 issues in toxicology. 23 Q. Well, it says product manager, registration
24 So being invited to be an editor of the 24 division.
25 Journal of Applied Toxicology, serving on the editorial 25 A. Right. But I don't know if that's
Page 71 Page 73
1 boards for -- for different journals establishes me as 1 registration division within EPA or elsewhere. But I'm
2 an expert. Not my decision. 2 going to assume it's in EPA.
3 Q. Um-hum. Dr. Foster, your answer there said 3 Q. Okay. So, again, this memo is still talking
4 an expert in toxicology. | want to make a clear 4 about the Knezevich and Hogan study, as indicated by,
5 distinction, because semantics are important. 5 "Review pathology report on additional kidney
6 Are you an expert in animal toxicology? 6 sections." Correct?
7 A |- 7 A. Okay. I've read the article -- the memo.
8 Q. You stated that earlier. | just want to make 8 Q. And we see on Page 2 in the conclusion that
9 the record clear. 9 the EPA determined that additional tumor in the control
10 A. I'msorry; | got lost. 10 group which had been re -- diagnosed from the
11 Q. Ijustwant to make the record clear that as 11 re-evaluation of the original slides was not present in
12 you sit here today, you are offering an opinion as an 12 the recut kidney sections. Correct?
13 animal toxicologist -- expert in animal toxicology. 13 A. So in additional sections, no, there were no
14 A. Okay. To be full in my answer, | ama -- 14 additional tumors.
15 have expertise as a toxicologist, and I've been asked 15 Q. Well, it actually says "was not present".
16 to provide my expert opinion on the animal literature 16 A. 1 see that sentence, and this is -- | don't
17 in this -- in this litigation. 17 know the training of the individual, so they're
18 Q. Okay. 18 reporting the EPA pathologist Dr. Kasza's statement.
19 MR. DHINDSA: Is now a good time for a break? 19 Q. Do you know the training of the individuals
20 MS. ROBERTSON: Yes. I understand we only 20 who made up the Pathology Working Group?
21 have a little bit of time left on the tape, 21 A. | believe all of the five members were
22 S0 we can go ahead and take a break, 22 Board-certified pathologists.
23 Dr. Foster. 23 Q. But you don't have any knowledge as to
24 MR. GOODALE: This marks the end of Media 1 24 whether EPA employed Board-certified pathologists to
25 in the deposition of Dr. Warren G. Foster, 25 review these kidney slides? Is that your testimony
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1 today? 1 Pathology Working Group. Isn't that correct?
2 A. That's not what | said. | said, looking at 2 A. | don't know when Dr. Kasza reviewed the
3 the front page of this document, | do not know the 3 slides.
4 training of these people; Robert Taylor, Robert 4 Q. [l direct your attention to Exhibit 18-4. Is
5 Zendzian, William Dykstra. | don't know if any of 5 this the memo you've been referred to, Dr. Foster, that
6 those three are pathologists. 6 is Dr. Kasza's opinion?
7 When | read the sentence, it's not stating 7 A. December 4 of 1985, yes.
8 that they have examined them. They're stating -- 8 Q. And so it's true that Dr. Kasza reviewed the
9 they're restating Dr. Kasza's statement. That's the 9 recut kidney slides and did not find a tumor after the
10 way I'm interpreting this. 10 Pathology Working Group had stated there was a tumor.
11 Q. So do you disagree with the EPA that the EPA 11 Is that correct?
12 did not find a -- do you disagree with the statement 12 A. What | have here is a memo dated December 4
13 that the EPA concluded that an additional tumor in the 13 of 1985. The memo was written December of 19 --
14 control group was not present in the recut slides? 14 December 4th of 1985. That does not tell me that he
15 MR. DHINDSA.: Objection. Objection. 15 did the analysis on December 3rd. | have no idea when
16 A. What I'm saying is that this -- the way | 16 the analysis was done.
17 read this memo is that they're restating Dr. Kasza's 17 Q. Okay. Well, let's look at the last page in
18 statement, the EPA pathologist. 18 this exhibit and the test for significances of
19 Q. And so the restatement of Dr. Kasza's 19 differences between proportions dated 11/13/1985.
20 statement is that an additional tumor in the control 20 Dr. Foster, does this look like some study
21 group was not present in the recut kidney slides. Is 21 results from a pathologist?
22 that correct? 22 A. This looks like statistics done December 11,
23 A. Again, I'm state -- what I'm saying is | 23 1985.
24 stand by my original statement. They are parroting the 24 Q. And is December -- no. It is dated
25 statement that was made by Dr. Kasza. We've already 25 11/13/1985.
Page 75 Page 77
1 said what Dr. Kasza said. 1 A. The last page?
2 Q. Dr. Foster, I'd like you to look at 2 Q. Correct.
3 Citation -- your Materials Consulted, No. 153. That is 3 A. The top of my page says 12/11/85.
4 a study that appears to be authored by Sawyer, and 4 Q. 11/13/85. Are you on Exhibit 18-4?
5 Pathology Working Group report on glyphosate in CD-1 5 A. (Witness indicates.)
6 mice. 6 MS. ROBERTSON: Counsel, what does your say?
7 A. | seethat. 7 MR. KALAS: 11/13/85.
8 Q. And would that citation be referring to your 8 MS. ROBERTSON: Apologies. To make the
9 PWG citation on Page 22? 9 record clear, I'm going to have to confirm
10 A. | believe that's correct. 10 whatever was printed off of EPA's FOIA
11 Q. And the date of that report is October 10, 11 website. My apologies.
12 1985. Is that correct? 12 MR. KALAS: Let the record reflect there's
13 A. The date on this report, yes. 13 just -- at least two versions of this
14 Q. And the date on this EPA memo is December 12, 14 document. We don't know which one's right or
15 1985. Is that correct? 15 which one's wrong. Or whether both are
16 A. Correct. 16 right.
17 Q. So, in fact, the EPA did review the recut 17 BY MS. ROBERTSON:
18 slides after the Pathology Working Group and concluded 18 Q. Dr. Foster, do you know which version you
19 that there was no renal tumor in the control animal. 19 used when you cited to Citation 49?
20 Isn't that correct? 20 A. Sitting here today, | could not tell you the
21 MR. DHINDSA: Objection. 21 date that was on the document.
22 A. Again, | come back to what | had said before; 22 Q. Dr. Foster, when you reviewed these memos
23 that this memo is stating Dr. Kasza's -- they're 23 supplied to you by Monsanto's counsel, did these memos
24 reporting what Dr. Kasza said. 24 bear a MONGLY Bates stamp along the bottom? During
25 Q. And Dr. Kasza reviewed the slides after the 25 your review, Dr. Foster, not the one handed to you.
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1 A. | --1cannot answer that. | don't know. 1 controls, the historical controls, and the whole body
2 Q. Do you know whether -- 2 of data, not just whether or not there was statistics
3 A. I have no recollection. 3 involved or not.
4 Q. Do you know whether these documents had 4 Q. Not talking about the concurrent controls,
5 "USEPA Archive Document" cover page that these exhibits 5 not talking about the whole of the data, which set of
6 have? Do you recall? 6 historical controls did you apply to your analysis of
7 A. Yes, the -- I'm pretty sure that what | 7 Knezevich and Hogan?
8 looked at looks like this (indicating). 8 A. | believe I relied upon the concurrent
9 Q. And they had the USEPA Archive Document cover 9 controls.
10 page that you see on the front of 18-8, 18-4, and 18-7? 10 Q. Dr. Foster, you just stated that you relied
11 A. Yes. 11 on concurrent controls, historical controls, and whole
12 Q. Dr. Foster, why didn't you apply concurrent 12 body data. Did you not rely on historical controls for
13 controls in your analysis of Knezevich and Hogan? 13 your analysis?
14 A. 1 looked at all the data, not just the 14 A. What | am stating is that | had looked at
15 concurrent controls. 15 them, but I relied upon the concurrent controls.
16 Q. What other historic controls did you look at? 16 Q. Which historic controls did you look at?
17 A. If we go to my report, | state in my report 17 A. Sitting here, | can't tell you which ones |
18 that I looked at the information provided from the 18 looked at.
19 Knezevich and Hogan, the recut, the Pathology Working 19 Q. Soeven in the instance of a rare tumor, such
20 Group, and then | also looked at the results from other 20 as a renal tubule adenoma seen in the Knezevich and
21 endpoints, including the body weight. 21 Hogan study, you applied concurrent controls. Is that
22 Q. Okay. 22 correct?
23 A. So it wasn't just control groups and how 23 A. | gave them more weight in this review.
24 control groups -- I'm looking at all the data. 24 Q. Let's look at the article that you cited to
25 Q. Dr. Foster, you do agree that in order to 25 by Joseph Haseman. It was handed to you earlier.
Page 79 Page 81
1 analyze a dose response, you need to look at the 1 A. (Witness complies.)
2 treatment groups compared to the control group, 2 Q. Ithinkit's 18 -- Exhibit 18-6.
3 correct? 3 A ltis.
4 A. ldo. 4 Q. Okay. And that first paragraph in the
5 Q. And in this study, you chose the concurrent 5 abstract agrees that concurrent controls are an
6 control. Isn't that correct? 6 appropriate control group for interpretive purposes,
7 A. | believe that is correct. But, again, | 7 just as you state on Page 6 of your report. Correct?
8 looked at all the data. | may have relied on the 8 A. That's correct.
9 concurrent controls in this case, but I looked at all 9 Q. And, again, the last sentence in that
10 the data. 10 paragraph applies to the discussion of the use of
11 Q. Dr. Foster, do you know whether the 11 historical controls when you have a rare tumor.
12 regulatory bodies of EPA and ESLA looked at the current 12 Correct?
13 controls or the historic controls? 13 A. Sorry. Can you state your question again. |
14 A. | cannot comment on what other regulatory 14 was reading.
15 bodies did or didn't do. 15 Q. Sure. The last sentence in the paragraph --
16 Q. Dr. Foster, would you agree that a renal 16 the last sentence of the first paragraph in the
17 tubule adenoma is a rare tumor? 17 abstract applies to the discussion of the use of
18 A. | can agree that renal adenomas in mice are 18 historical controls when you have a rare tumor.
19 rare, yes. 19 Correct?
20 Q. And in the instances of rare tumors, is it 20 A. Correct.
21 appropriate to look at the historical controls? 21 Q. Okay. What methodology did you use to omit
22 A. It would not be out of the question to look 22 the evaluation of historical controls in arriving at
23 at historical controls. 23 your conclusion that there was no dose response
24 Q. Isn'tit-- 24 relationship with the renal tubule adenomas in the
25 A. And, again, | looked at the concurrent 25 Knezevich and Hogan study with glyphosate?
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1 MR. DHINDSA: Objection. 1 carcinogenicity studies, isn't one of the purpose to
2 A. Again, coming back to my point, I looked at 2 administer a high dose so you can show the potential
3 the entire data set that was available to me. And when 3 toxic effect in humans?
4 | see that we've got an increase -- or, sorry, a 4 A. The purposes of going up to the high dose is
5 decrease in body weight in the highest dose group, that 5 to have a dose that's sufficiently high that you don't
6 leads me to concern that there's something happening in 6 miss an effect if one is present.
7 that group of animals that calls into the question the 7 Q. And don't we use these animal bioassays and
8 interpretation of the data. 8 gauging whether there is a present effect to apply to
9 Q. And so because you saw a loss in body weight, 9 whether a chemical can be a human carcinogen?
10 you made the expert opinion to use concurrent controls 10 A. Again, | come back to the point I've made
11 as compared to historical data controls, even though -- 11 previously, is that in your high dose group, if you see
12 A. ltwasn't - 12 adverse outcomes on different endpoints that calls in
13 Q. --itwas arare tumor. 13 question and makes it difficult to interpret the --
14 A. I 'wasn't making the decision based on that to 14 whether or not those results are compound-related, then
15 which control group to look at; whether it was 15 you assign less weight to them.
16 concurrent controls or historical. At this point, I'm 16 Q. Dr. Foster, did you assign less weight to
17 looking at the quality of the study and interpretation 17 this study?
18 of the overall information; what this study is telling 18 A. | don't know what you mean by "did | assign
19 me, as is standard practice within the field. 19 less weight to this study".
20 Q. Isn'titalso standard practice in the field 20 Q. Inyour introduction of your expert report
21 to apply historical control data sets to rare tumors? 21 and in your recent testimony, you talk about the weight
22 A. Again, | didn't say that | did not look at 22 of studies, and you would assign less weight to studies
23 them. What | am saying is that in looking at the data, 23 that have high doses in the high dose group. Did you
24 when | saw an 11 percent loss in body weight in my high 24 assign less weight to this study?
25 dose group, | became concerned that interpreting the 25 A. In this particular study, | did not find
Page 83 Page 85
1 results from the study was going to be difficult. So 1 evidence of compound-related effects.
2 at that point, that became more important. 2 Q. That's not the question.
3 Q. Your conclusion is that there's an absence of 3 A. | think that's the bottom line.
4 dose response together with lack of evidence of tumor 4 Q. That's not the question. Did you assign less
5 progression, supporting your conclusion that the tumors 5 weight to this study because of the high dose
6 are spontaneously occurring and unrelated to treatment. 6 administered to the high dose animal group?
7 It's the second full paragraph on Page 22 of your 7 MR. DHINDSA: Objection. Asked and answered.
8 expert report. 8 A. |looked at the study and asked the question,
9 A. Iseethat. I'mjust going to read it again. 9 did -- in this study, were there compound-related
10 (Witness read.) So in the body of that paragraph, | 10 effects. | did not see compound-related effects, so
11 lay out my reasons for determining that these were not 11 there was no need to assign a weight to it.
12 compound-related effects. 12 Q. So you only assign a weight to a study that
13 | come back to my point that in the high dose 13 shows a compound-related effect.
14 group, you're almost five times the maximum dose 14 A. No. What I'm saying here is that this -- in
15 recommended by OECD, and you've got an effect on body 15 looking at compound-related effects, | found it to be a
16 weight that leads me to question the -- the relevance 16 negative study.
17 of the effects seen in those animals. You take that 17 Q. Isn'tloss in body weight the result of a
18 out, there is no dose response. One, zero, one. 18 dose response?
19 Then you add in that that there were step 19 A. Sorry. Say that again. Isn't loss of body
20 sectionals done. No additional tumors on any dose 20 weight --
21 group were found. 21 Q. Isn't loss in body weight the result of a
22 Q. Dr. Foster, do you know what the mathematical 22 dose response?
23 equivalent is to 1,000 ppm? 23 A. Inthis particular case, | don't know what's
24 A. Not off the top of my head, no. 24 causing the loss in body weight.
25 Q. Inadministering high doses in animal 25 Q. But it contributes to your overall conclusion
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1 that this is a negative study, even though you don't 1 This will be Foster Exhibit 18-9.
2 know what caused the lower body weight. 2 (Foster Deposition Exhibit 18-9 - Curriculum
3 A. I'msaying that the loss in body weight, 3 Vitae of Warren G. Foster, Ph.D. - marked
4 11 percent loss in body weight, leads me to question 4 for identification.)
5 the relevance of the findings. 5 Q. Dr. Foster, your CV mentions that you've done
6 Q. Soifthere's -- 6 work for other industry. Isn't that correct?
7 A. It's not reliable. 7 A. Can you tell me where you're referring to.
8 Q. --no loss in body weight, the results of 8 Q. Well, do you recall, as you sit here today,
9 these findings would be relevant? 9 as to whether you've done any industry work?
10 A. Again, | come back to my point. When | see a 10 A. Can you tell me what you mean by "industry
11 loss in body weight, it causes me to question the 11 work".
12 relevance of the findings. There -- and whether or not 12 Q. Have you ever done any work for the a company
13 they're reliable. | don't believe they're reliable, 13 Exponent?
14 and | don't believe they're reliable, because, again, 14 A. | have participated with Exponent in the
15 if you look at cross-studies now, | don't see this 15 authorship of an article.
16 tumor being recapitulated, re -- replicated in any 16 Q. And do you still correspond with Exponent?
17 other study. 17 A. | don't know what you mean; do --
18 Q. And as you sit here today, you don't know 18 Q. Do you have any emails with Exponent?
19 where you got the information that there was a loss of 19 A. 1 don't even know how to answer that. |
20 body weight of 11 percent. Isn't that correct? 20 mean, Exponent -- | -- | corresponded during the
21 MR. DHINDSA: Objection. Asked and answered. 21 writing of the article with several people, but | don't
22 A. In reading the material that was provided to 22 know who all works at Exponent.
23 me from the Knezevich study, in that -- in my review, 23 Q. What about after the article?
24 there was a citation or an indication that there was an 24 A. Not to my knowledge, no.
25 11 percent loss in body weight. 25 Q. Do you know Mr. James Lamb?
Page 87 Page 89
1 Q. But as you sit here today, you don't know 1 A. | know the name, yes.
2 which document that is. 2 Q. Do you know that James Lamb works at
3 A. |donot -- | cannot tell you which document 3 Exponent?
4 that was, sitting here right now. 4 A. | don't know whether he does or doesn't.
5 Q. And do you recall, sitting here right now, 5 Q. Have you ever --
6 which set of historical controls you considered or 6 A. He may.
7 looked at or read when looking at the Knezevich and 7 Q. Have you ever worked with James Lamb?
8 Hogan study? 8 A. | think we have worked together in the past.
9 A. Again, coming back to what I've said 9 Q. What about Dr. Keith Solomon? Do you know
10 previously, as | look primarily at concurrent controls 10 Dr. Keith Solomon?
11 and the overall information | had on the study. 11 A. | know who Dr. Solomon is.
12 Q. Right. And as you sit here today, when you 12 Q. Did you correspond with Dr. Solomon at all
13 looked at the overall information, do you recall the 13 related to glyphosate?
14 data set name of the historical control data set that 14 A. No, | have not.
15 you read when considering the Knezevich and Hogan 15 Q. Did you do any research at the University of
16 study? 16 Glelph [sic]?
17 A. No, | do not know the name. 17 A. Who?
18 Q. Okay. Dr. Foster, we talked a little bit 18 Q. Did you do any research in preparation for
19 earlier this morning about your experience, and we 19 your export report at the University of Glelph [sic]?
20 mentioned your CV. So I'd like to enter that into the 20 A. University of Guelph.
21 record at this time as an exhibit. 21 Q. Please correct me.
22 MS. ROBERTSON: And, Counsel, for the record, 22 A. Guelph.
23 this is the continuation of Dr. Foster's 23 Q. Pardon?
24 expert report submitted on July 31, 2017, and 24 A. Guelph.
25 that's why it begins on Page 47. 25 Q. Guelph.
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1 A. | have no idea where Glelph is. 1 A. | believe what | normally do is | read in the
2 Q. My apologies. 2 library, make notes, insert into my reference manager
3 A. That's okay. I don't think I've ever heard 3 information that | might need.
4 it pronounced that way. That's pretty good. 4 Q. Have you ever done any work with a company
5 Q. I'm horrible. My husband makes fun of me all 5 called Gradient?
6 the time. 6 A. | believe | have had a contract with Gradient
7 A. Well, that's okay. 7 at some point.
8 Yes, | -- | did my undergrad at Guelph, I did 8 Q. What was the subject matter for the contract
9 a Master's Degree at Guelph. Guelph's just down the 9 with Gradient?
10 road. So, yes. 10 MR. DHINDSA: Objection, to the extent it
11 Q. Did you work at Guelph at all while engaging 11 calls for confidential information. Go ahead
12 in expert research for the report you submitted in this 12 and answer.
13 lawsuit? 13 A. | can't say right off the top of my head what
14 A. I've been to the library there, yes. 14 that was about.
15 Q. When did you go to the library there? 15 Q. Do you know a Dr. Larry Kier, K-I-E-R?
16 A. It's been over a year of working on this. | 16 A. K--sorry, K --
17 couldn't tell you exactly when. 17 Q. --I-E-R.
18 Q. Six months ago? 18 A. 1 don'tthink so, no.
19 A. Possibly. 19 Q. Do you recall when you entered into an
20 Q. Three months ago? 20 agreement with the Hollingsworth firm related to this
21 A. |don't believe so, no. 21 case?
22 Q. And while you were at the University of 22 A. Do | remember the date?
23 Guelph, is that where you conducted your PubMed 23 Q. Or the approximate time.
24 searches? 24 A. It's been a little more than a year. | would
25 A. No. I did the PubMed searches from my home 25 think.
Page 91 Page 93
1 office. 1 Q. Do you recall who first contacted you to work
2 Q. Okay. Why did you go to the University of 2 on this case?
3 Guelph? 3 A. | believe that was Ran Dhindsa.
4 A. Potentially, because | was in the area 4 Q. And you knew that at the time that you were
5 already for other reasons. 5 retained, the IARC had classified glyphosate as a 2A
6 Q. Did you do any research at the -- at your 6 carcinogen. Correct?
7 University, McMaster's University's library? 7 A. 1don't know what I did or didn't know at
8 A. Yes. 8 that time with -- with regard to glyphosate.
9 Q. Do you have any notes from the research that 9 I think when | was initially approached, |
10 you conducted at these libraries? 10 was asked if | would be able to provide an expert
11 MR. DHINDSA: Objection, to the extent it 11 opinion, and | provided Mr. Dhindsa with my CV to ask
12 calls for drafts of his expert report. 12 whether or not it would -- they would be interested in
13 A. Sorry? 13 having my opinion.
14 Q. Do you have any notes from the research you 14 Q. Um-hum. And was this CV similar to same as
15 did at these universities? 15 the one we've entered here today as Exhibit --
16 MR. DHINDSA: Same objection. 16 A. The CV that I sent to --
17 A. 1'would assume, yes. | don't know exactly 17 Q. --18-9?
18 what you're getting at. It's -- 18 A. Yes. It would be very -- | mean, this has
19 Q. Did you check out any books at either of 19 been updated with the recent publications, but very
20 these universities to take home and conduct your 20 similar.
21 critical literature review? 21 Q. And so that CV would not include any articles
22 A. |don't believe I've checked out books in 22 on glyphosate. Isn't that correct?
23 probably the last 15 years. 23 A. | have not published anything on glyphosate
24 Q. Did you make any copies of any books or 24 specifically. I've not carried out any -- any
25 articles while you were at the library? 25 experimental studies looking at glyphosate.
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1 Q. You are aware that IARC classified glyphosate 1 that.
2 as a 2A, right? 2 Q. Well, prior to receiving IARC Monograph 112,
3 A. | am aware of that, yes. 3 you don't know today whether you knew if the
4 Q. Were you aware at the time Monsanto 4 classification was a 2A?
5 approached you to serve as an expert in this case? 5 MR. DHINDSA: Objection. Asked and answered.
6 A. | may have been aware of it. | -- | can't 6 A. Again, | don't recall one way or the other
7 say one way or the other. 7 what | did or didn't know at that time.
8 Q. We have a letter here from your counsel dated 8 Q. So Monograph 112 could have been the first
9 August 18, 2016. That's the initial correspondence 9 time that you learned that glyphosate was a 2A. Is
10 between you and the attorney. And I'll show it to you, 10 that correct?
11 just to refresh your recollection, and we'll mark this 11 A. Again, at the time, | -- | can't say what |
12 as Exhibit 18-10. 12 knew on August 18th. | may have known that.
13 (Foster Deposition Exhibit 18-10 - Dhindsa 13 Q. When you entered into the expert consulting
14 Letter Dated August 18, 2016 to Dr. Foster - 14 agreement with Hollingsworth on behalf of Monsanto, you
15 marked for identification.) 15 were aware that Monsanto did not agree with IARC's
16 Q. Does this letter look familiar to you? 16 assessment. Correct?
17 A. Sofar. Yes. 17 A. Sorry, but | -- at the time | entered into
18 Q. Okay. So, Dr. Foster, this letter shows that 18 the agreement with Hollingsworth, I may have been able
19 you entered into an agreement to provide expert 19 to assume that, but I had no idea what Monsanto did or
20 consulting services with Hollingsworth, LLP on behalf 20 didn't agree with.
21 of Monsanto Company on August 18, 2016. Isn't that 21 Q. Well, your expert consulting -- expert
22 correct? 22 consulting letter marked as Exhibit 18-10 describes
23 A. That's correct. 23 that you are to provide expert consulting services for
24 Q. And on August 18, 20186, sitting here today, 24 the purpose of assisting Hollingsworth in representing
25 you can't recall whether you knew IARC had classified 25 Monsanto in connection with potential or actual
Page 95 Page 97
1 glyphosate as a 2A? 1 litigation against Monsanto involving injuries
2 A. | can't say that | know one way or the other. 2 allegedly caused by Roundup and/or glyphosate. That's
3 I may have known that. 3 correct, right?
4 Q. Did you review the IARC monograph for your -- 4 A. That's what it says in the letter, yes.
5 for this case? 5 Q. And at the time you signed this letter, you
6 A. |have, yes. 6 did understand that Hollingsworth was retaining you on
7 Q. And to be clear, I'm talking about IARC 7 behalf of Monsanto --
8 Monograph 112. 8 A. Yes.
9 A. Sorry. Yes, to be clear -- 9 Q. --to write an expert opinion related to
10 Q. Sorry. 10 glyphosate. Correct?
11 A. -- | have read IARC Monograph 112 -- 11 A. That's correct.
12 Q. And did you -- 12 Q. You are aware today that Monsanto disagrees
13 A. --subsequent to being retained, not before. 13 with IARC's conclusion that glyphosate is a 2A
14 Q. Soyou read it after you were retained. 14 carcinogen, correct?
15 A. Yes. 15 A. | can deduce that, yes. | haven't had any
16 Q. And were you asked to read the monograph as 16 direct conversation with anyone from Monsanto, that |
17 part of your expert consulting services by Monsanto 17 am aware of, but, yeah, | can -- | can figure that out.
18 lawyers? 18 Q. You haven't read any documents that -- you
19 A. Yes. 19 haven't read any news where Monsanto actively
20 Q. Prior to Monsanto lawyers asking you to read 20 criticizes IARC's 2A classification? Is that correct?
21 the IARC Monograph 112, you did know that glyphosate 21 A. I can't say one way or another if I've seen
22 had been categorized as a 2A carcinogen, correct? 22 things like that. | mean, it's quite likely that over
23 MR. DHINDSA: Objection. Asked and answered. 23 the past year | may have seen a news article or
24 A. As | already answered, | can't state with 24 something on CNN or -- or someplace.
25  certainty what I did or didn't know. | may have known 25 Q. How did you first begin researching
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1 glyphosate and/or Roundup, as manufactured by Monsanto, 1 whether it was manufactured by Monsanto.
2 in connection with providing an expert opinion in this 2 A. | can't state with a hundred percent
3 case? 3 certainty that it -- that | knew that it was or wasn't
4 A. How did | begin to conduct my research? 4 manufactured by Monsanto. But as part of general
5 Q. Correct. What was the first thing you did? 5 knowledge, I think probably.
6 A. |don't recall what -- the first thing I did, 6 Q. That's fair. | understand.
7 but I can imagine what the first thing | would have 7 Is it your understanding that by entering
8 done would be to have gone and done a PubMed search. 8 into this expert consulting services agreement with
9 Q. Youdidn't do any basic Internet searches to 9 Hollingsworth, LLP on behalf of Monsanto Company, that
10 figure out what glyphosate was, seeing as how you've 10 you would be advocating for Monsanto's position on
11 never written on glyphosate before? 11 glyphosate?
12 A. Internet searches, you mean go on Google? 12 A. No, | don't believe that's the -- the
13 Q. Yes. 13 situation, in my understanding. My understanding is
14 A. 1don't believe so, no. I would have gone to 14 the same level of objectivity | bring to everything
15 the published literature. 15 that | do, and that is I'm advocating for the data;
16 Q. Have you done any research on IARC related to 16 what does the data say.
17 the Monograph 112 and the classification of glyphosate 17 Q. And by "data," you mean the three studies
18 as a 2A carcinogen? 18 that you reviewed and the Greim article. Correct?
19 A. Your question is not very clear to me. 19 A. I'mstating that for the studies that |
20 Q. Ican rephrase. In preparing to write your 20 reviewed and for the data tables that were presented in
21 expert report -- 21 Greim.
22 A. Yes. 22 Q. Okay. Are you aware that Monsanto posts
23 Q. --did you do any research on IARC as it 23 comments about IARC on its website?
24 relates to Monograph 112 and the classification of 24 A. ldon't know that. | don't know -- I'm sure
25 glyphosate as a 2A carcinogen? 25 they have a website, but I've never been to it.
Page 99 Page 101
1 A. Again, | have trouble understanding exactly 1 Q. Now, Dr. Foster, you served on Monograph 117;
2 what you're asking me. Did | -- did | investigate who 2 isn't that correct?
3 sat on the panel for IARC at 112? Did I investigate 3 A. | have served on that -- that panel, yes.
4 how IARC operated in 112? Did I investigate what IARC 4 Q. When was that IARC meeting in Lyon?
5 is? No, | did not do those things. 5 A. If memory serves, it was in the fall of --
6 Q. Did you research Monsanto at all after being 6 was it last fall?
7 retained by Hollingsworth, LLP? 7 Q. Perhaps October 2016?
8 A. Again, the question is very vague, and | 8 A. Yeah.
9 don't know exactly what you're asking me. Did I -- did 9 Q. And do you recall what Monograph 117 was
10 I seek to find out what chemicals Monsanto makes, 10 asked to assess; which chemical?
11 where -- you know, who works for Monsanto, any of those 11 A. We looked at Dieldrin, pentachlorophenol,
12 things? No, | did not. 12 Aldrin, and T-cab.
13 Q. Prior to being retained by Hollingsworth, 13 Q. And pentachlorophenol, or PCP, is an
14 LLP, did you know that Monsanto manufactured 14 insecticide and herbicide, isn't it?
15 glyphosate? 15 A. Itwas. |don't believe it's manufactured
16 A. | can't state with certainly whether | knew 16 anymore.
17 that or not, but I think I may have known that as just 17 Q. Did you tell anyone in the administration of
18 part of general knowledge. 18 IARC that you were working for Monsanto relating to
19 Q. Prior to being retained by Hollingsworth, 19 Roundup and glyphosate?
20 LLP, did you know whether or not Monsanto manufactured 20 A. 1 do not recall the details of my conflict of
21 Roundup? 21 interest statement that | submitted to IARC. | believe
22 A. | believe prior to being retained, | may have 22 I informed them of everything that | felt was relevant
23 known that glyphosate was the active ingredient in 23 and was aboveboard.
24 Roundup. 24 Q. Dr. Foster, you are aware that IARC's
25 Q. But you didn't know whether manufactured -- 25 conflict of interest requires disclosure of employment
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1 and consulting activities; isn't that correct? 1 A. Again, | come back to the point that I'm
2 A. | believe it requires that, yes. 2 being compensated for the time | put in to provide an
3 Q. And did you disclosure your consulting 3 expert opinion as a scientist.
4 agreement with Hollingsworth, LLP, on behalf of 4 Q. And you don't consider that employment; is
5 Monsanto, with IARC in advance of Monograph 117? 5 that correct?
6 A. | can'tsay at this time whether | did or did 6 MR. DHINDSA: Objection. Asked and answered.
7 not. 7 A. | don't believe to be -- myself to be
8 Q. Did you identify your work with Monsanto when 8 employed by Hollingsworth or by Monsanto.
9 you filled out your declaration of interest? 9 Q. So you believe --
10 A. | have not done any work with Monsanto. | 10 A. I'm being compensated for my time.
11 didn't -- 11 Q. Do you believe Tech Tox Consulting to be
12 Q. Did you identify your work with Monsanto when 12 employed by Monsanto or Hollingsworth?
13 you filled out the declaration of interest with IARC? 13 A. No, I do not. I think we are being
14 A. Again, | have not been employed by Monsanto, 14 compensated for our time.
15 I have not worked for Monsanto. 15 Q. Did you disclose whether Tech Tox
16 Q. Dr.-- 16 Consulting -- did you disclose to IARC on your
17 A. | was obtained by Hollingsworth. 17 declaration of interest that Tech Tox Consulting was
18 Q. Yeah, but, Dr. Foster, this resulting 18 being paid by Monsanto in advance of Monograph 117?
19 agreement [sic] says "on behalf of Monsanto Company". 19 A. | cannot state today what I did or did not
20 You don't appreciate that to mean that Monsanto is 20 put on my confidential -- my conflict of interest
21 paying your bills? 21 statement to IARC.
22 A. | believe that I filled out the conflict of 22 Q. Well, did you disclose to IARC that you were
23 interest statement, to the best of my knowledge, as 23 being compensated for your time by Monsanto?
24 honestly as | could. 24 MR. DHINDSA: Objection. Asked and answered.
25 Q. Okay. My question, though, actually was: 25 A. Again, | don't recall what | did or did not
Page 103 Page 105
1 The -- this exhibit, Exhibit 18-10, does, in fact, 1 put on.
2 state that you are doing consulting services on behalf 2 1 would point out, however, that in our
3 of Monsanto Company, does it not? 3 review, we -- including my writeup for IARC, that we
4 A. It states that | am consulting to 4 concluded that Dieldrin, Aldrin, and pentachlorophenol,
5 Hollingsworth on behalf of Monsanto. 5 the compounds that | was charged with looking at, were
6 Q. And doesn't that mean that you are employed 6 all rated as carcinogenic.
7 by Monsanto Company? 7 Q. And as you have pointed out for the record,
8 A. 1don'tinterpret it that way, no. 8 they're all banned and not sold in the United States.
9 Q. So you believe you're employed by 9 Isn't that true?
10 Hollingsworth, LLP? 10 MR. DHINDSA: Objection. Misstates
11 A. 1 don't believe I'm employed by Hollingsworth 11 testimony.
12 either. 1 believe I'm being compensated for my time. 12 A. |--my knowledge is, is that they're no
13 Q. Dr. Foster, what are the checks made out 13 longer produced.
14 to -- what are the checks payable to, to pay for your 14 Q. So it follows logic that because they've been
15 time in this case? 15 banned for several years, they would be a carcinogen.
16 A. They're paid to my consulting company, Tech 16 Isn't that correct?
17 Tox Consulting. 17 MR. DHINDSA: Objection.
18 Q. Does your consulting company pay taxes? 18 A. Not necessarily, no. They may have been
19 A. ltdoes, yes. 19 banned for other reasons.
20 Q. And so you pay taxes because you received 20 Q. Butin this instance, they were banned
21 compensation for your services; is that correct? 21 because they were carcinogenic; isn't that correct?
22 A. Compensation for the time put in on the 22 MR. DHINDSA: Objection.
23 product, yes. 23 A. 1don't know that to be the case.
24 Q. And as you sit here today, you don't believe 24 Q. So you agree that if you did not disclose
25 that is employment; is that correct? 25 Tech Tox Consulting being paid for its time or you
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1 individually being paid for your time from Monsanto or 1 A. | can't say with certainty when it was
2 Hollingsworth, that IARC had no way to know that you 2 submitted. There was back-and-forth.
3 were working for Monsanto at the time you sat on 3 Q. And had you concluded that these three
4 Monograph 117. 4 chemicals that were subject of Monograph 117 were not
5 MR. DHINDSA: Objection. 5 carcinogens, then you would have disclosed your
6 Q. Isn't that right? 6 consultancy arrangement with Monsanto and
7 MR. DHINDSA: Objection. 7 Hollingsworth? s that correct?
8 A. Again, I think that mischaracterizes the 8 MR. DHINDSA: Objection.
9 point. I'm being compensated for the time that | put 9 A. Your -- your question is if | had -- if |
10 in. And, again, in all three compounds that | was 10 felt in my mind they were not carcinogens, | would have
11 charged to look at, we all came to the conclusion that 11 disclosed?
12 they were carcinogenic. 12 Q. |thought that's what your testimony was,
13 Q. Okay. And the question was: You agree that 13 Dr. Foster.
14 if you did not disclose your consulting arrangement 14 A. Is that what you're asking me?
15 with Hollingsworth on behalf of Monsanto, IARC had no 15 Q. | thought that was what your testimony was,
16 way of knowing in October of 2016, when you sat on 16 Dr. Foster.
17 Monograph 117, that you were, in fact, doing work for 17 A. | believe if there was question in my mind
18 Monsanto. 18 and uncertainty, then | would have disclosed.
19 MR. DHINDSA: Objection. 19 Q. So you knew there was a duty to disclose a
20 Q. Isn't that right? 20 conflict of interest to IARC in advance of sitting on
21 MR. DHINDSA: Objection. Asked and answered. 21 Monograph 117. Isn't that correct?
22 Repeatedly. 22 MR. DHINDSA: Objection.
23 A. Prior to my signing this agreement on 23 A. Again, in - in participating with IARC, |
24 October 18th, my review for IARC and the information 24 believe | had conducted myself properly and had
25 had already been written well in advance and submitted 25 informed them, to the best of my knowledge, what my
Page 107 Page 109
1 to IARC. The panel meeting took place in October. 1 consulting agreements were and weren't at that time.
2 Q. So you don't have any obligation in advance 2 Q. Isn'tit true that the IARC standard is to
3 of a meeting to disclose any -- any new conflicts of 3 update your declaration of interest in advance of
4 interests, real or perceived, that appear in advance of 4 sitting on a monograph panel, Dr. Foster?
5 you sitting on a monograph panel? 5 MR. DHINDSA: Objection.
6 MR. DHINDSA: Objection. 6 A. |don't know what it is, to be honest.
7 Q. Is that your testimony? 7 Q. You didn't read the IARC preamble?
8 A. Had I come to a conclusion that these 8 A. | have read the IARC preamble. | don't
9 compounds were not carcinogenic, | -- | may have 9 recall what it states on this issue right now.
10 thought to bring it up at that point. But because we 10 Q. But, in any event, you did not update your
11 arrived at the conclusion, | did not see it being 11 declaration of interest and submit it to IARC after you
12 relevant. 12 signed this agreement with Hollingsworth and Monsanto
13 Q. But, Dr. Foster, you were engaged by 13 on August 18, 2016; is that correct?
14 Hollingsworth, LLP months in advance of October 2016. 14 MR. DHINDSA: Objection. Asked and answered.
15 So it's only relevant if you would come to an adverse 15 A. | stand by the question I've asked --
16 decision? Is that what your testimony is? 16 answered. Or the answer | --
17 MR. DHINDSA: Objection. 17 Q. You can't stand by his objection, Dr. Foster.
18 A. No. Again, | am saying that when | was first 18 A. No, | stand by the answer | have given.
19 consulted by IARC, | was not retained by Hollingsworth. 19 Q. That you did not disclose the conflict of
20 My review of the chemicals Aldrin, Dieldrin, and and -- 20 interest to IARC after you signed this agreement with
21 pentachlorophenol was conducted, submitted to IARC 21 Hollingsworth and Monsanto on August 18, 2016.
22 prior to that time. 22 MR. DHINDSA: Same objection.
23 Q. When did you submit your review to IARC prior 23 A. And as I've stated, | informed them, to the
24 to October 4th through 11th of 2016 for Monograph 117? 24 best of my ability, of what | thought was relevant.
25 MR. DHINDSA: Objection. 25 Q. Okay. My question isn't what you thought was
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1 relevant. My question is what you did. 1 MS. ROBERTSON: Counsel, I'll represent for

2 MR. DHINDSA: Same objection. 2 the record that these were sent as three

3 A. And | answered to the best of my ability. 3 separate PDF's. We put them all in one

4 Q. And you did not disclose your relationship 4 exhibit, rather than doing single pages.

5 with Hollingsworth and Monsanto after you entered into 5 This is Foster Exhibit 18-11.

6 the agreement on August 18, 2016 to IARC. Isn't that 6 (Foster Deposition Exhibit 18-11 - Billing

7 correct? 7 records for Tech Tox Consulting - marked for

8 MR. DHINDSA: Objection. Asked and answered. 8 identification.)

9 A. As | stated, I provided all the information 9 Q. Okay. So on August 2nd, 2016, you billed 1.5
10 that | felt could represent a real or perceived 10 hours for review of IARC document, General plus mice,
11 conflict of interest. 1 did not see this as a real or 11 Pages 1 through 35.

12 perceived conflict of interest. 12 A. | seethat, yes.

13 Q. Isthat your determination to make, or is it 13 Q. Allright. And that's your third entry in

14 IARC's? 14 your relationship with Hollingsworth and Monsanto.

15 A. They asked me to fill out the conflict of 15 Correct?

16 interest, and I filled it out to the best of my 16 A. Correct.

17 understanding and ability at the time. 17 Q. On August 16, you billed two hours for review

18 Q. And that you did not resubmit the conflict of 18 of IARC document general, plus rat, Pages 35 to 92.

19 interest after you entered into this agreement with 19 Right?

20 Monsanto and Hollingsworth. Is that correct? 20 A. Yes.

21 MR. DHINDSA: Objection. 21 Q. And this review was conducted just months

22 A. 1did not resubmit another conflict of 22 before the IARC meeting of Monograph 117. Right?

23 interest statement. | believed what | had already 23 A. That's correct.

24 submitted was adequate. 24 Q. Then if we go to the second page, on

25 Q. Did you tell any of your fellow working group 25 October 15, 2016, you've billed two hours for IARC
Page 111 Page 113

1 participants that you were working for Monsanto 1 guidelines for conducting a review. Do you see that?

2 relating to Roundup and glyphosate while you were at 2 A. Yes.

3 Monograph 117? 3 Q. And that was only four days after the end of

4 A. The issue never came up, to my knowledge. 4 the IARC meeting in Lyon, France, which you sat on for

5 Q. Do you think the IARC administrators had a 5 Monograph 117. Isn't that correct?

6 right to know you were working for Monsanto in 6 A. That's correct.

7 connection with Roundup and glyphosate? 7 Q. So immediately upon return from Lyon, France

8 MR. DHINDSA: Objection. 8 in your service on IARC 117, you returned to work on

9 A. ldidn't consider it to be relevant, in view 9 behalf of Monsanto. Isn't that correct?

10 of the position that I held on these chemicals. 10 A. | returned to work and reviewed materials for
11 Q. Do you consider it relevant today? 11 Hollingsworth.

12 MR. DHINDSA: Objection. 12 Q. And Hollingsworth and you entered into an
13 A. No, | do not. 13 agreement on behalf of Monsanto. Isn't that correct?
14 Q. Areyou aware, Dr. Foster, that Monsanto is 14 A. That's correct.

15 engaged in a campaign to defund IARC? 15 Q. Then if we look at the third page, the first

16 MR. DHINDSA: Objection. 16 entry, October 19, 2016, you again billed three hours
17 A. | have no knowledge of that. 17 for IARC guidelines for conducting your review.

18 Q. Would you find it relevant to disclose your 18 A. Yes.

19 consulting arrangement had you known that? 19 Q. And, again, that's just days after you served
20 MR. DHINDSA: Objection. 20 on an IARC monograph; isn't that correct?

21 A. That's asking me to speculate. | have no 21 A. That would be correct.

22 idea, A, that it's happening, or, B, what the 22 Q. Did you use info you gained at Meeting 117 in
23 rationale, if any, there is. 23 your review for the IARC guidelines?

24 Q. Okay, Dr. Foster, let's look at your billing 24 A. Sorry; what was the question? | missed the
25 records. 25 first part.
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1 Q. I'msorry. Did you use any of the knowledge 1 obligated to inform IARC that you had been retained by
2 you gained from serving on Monograph 117 for reviewing 2 Hollingsworth on behalf of Monsanto for Roundup and
3 the IARC guidelines in connection with your work for 3 glyphosate litigation?
4 Hollingsworth on behalf of Monsanto? 4 MR. DHINDSA: Objection.
5 MR. DHINDSA: Objection. 5 A. | have no knowledge that Monsanto is involved
6 A. 1don't know how to answer that. 6 in such activity. But hypothetically speaking, if |
7 Q. Did Monograph 117 include review of 7 was involved in a meeting with IARC, and Company X is
8 guidelines for conducting an IARC review? 8 acting in a manner to defund or -- | would have to
9 A. Did -- did the 117 panel meeting involve 9 understand and know what the reasons were, to
10 looking at the -- 10 re-evaluate my position in either direction.
11 Q. Apologies. I'll rephrase. 11 Q. And what if your research showed that the
12 When you worked on the IARC Monograph 117, 12 Company X sought to defund IARC for an adverse opinion,
13 did you review IARC guidelines for conducting review? 13 in their respect, to a chemical classified as a 2A?
14 A. On the first day, | believe it was something 14 MR. DHINDSA: Objection.
15 that would have been presented. 15 A. If the Company X is taking a position because
16 Q. Butyou didn't do it before. Is that 16 they had an opinion that was contrary to what they
17 correct? 17 wanted, what would | do? | think, again, that | would
18 A. Before going to the meeting? 18 need a lot more information around the situation of why
19 Q. Correct. 19 they've adopted that position.
20 A. | may have read them before going to the 20 Q. So Company X -- IARC reviewed a chemical
21 meeting. 21 that's manufactured by Company X. IARC determines the
22 Q. Okay. And as part of these guidelines, 22 chemical manufactured by Company X is a carcinogen.
23 doesn't IARC ask invited panelists to honestly disclose 23 You subsequently sit on an IARC panel unrelated to
24 any conflict or perceived conflict of interest, so that 24 Company X, but in your unrelated work, you are retained
25 IARC can decide whether its panelists should serve in 25 as an expert for Company X. When Company X engages in
Page 115 Page 117
1 the subgroups? 1 a campaign to defund IARC, should you not tell IARC,
2 MR. DHINDSA: Objection. 2 even if your work with IARC is unrelated to Company X?
3 A. | believe that's in the guidelines, yes. 3 MR. DHINDSA: Objection.
4 Q. Butyou didn't give IARC the opportunity to 4 A. 1think I need a lot more information on
5 make the decision, because you failed to disclose your 5 that. The -- the situation -- you know, there -- there
6 work on behalf of Monsanto. Isn't that correct? 6 might by many reasons why. There -- there might be
7 MR. DHINDSA: Objection. 7 legitimate reasons why they might adopt that position
8 A. Again, coming back to the issue of looking at 8 that | -- that | have no knowledge of.
9 Aldrin, Dieldrin, and pentachlorophenol, | did not see 9 Q. So as you sit here today, just association
10 a conflict of interest. 10 between consulting work with -- as you sit here today,
11 (Discussion held off the record.) 11 your interpretation of what you must disclose on a
12 Q. Hypothetically, had you known that Monsanto 12 declaration of interest is subjective, in your view.
13 was engaged in a campaign to defund IARC before the 13 MR. DHINDSA: Objection.
14 Lyon meeting for Monograph 117, do you think you would 14 A. No, I'm saying that there's -- it's a complex
15 have been obligated to inform IARC that you were 15 issue. And you're asking me to -- to adopt a
16 retained by Hollingsworth on behalf of Monsanto related 16 hypothetical situation where | have very limited
17 to Roundup and glyphosate litigation? 17 information, that | can't make a decision about.
18 MR. DHINDSA: Objection. 18 I would need to know what the -- why Company
19 A. Hypothetically speaking, if | knew that 19 X has adopted the position, what the issues are. Are
20 Hollingsworth -- or, sorry, that Monsanto was involved 20 they -- are they meritus, are they not meritus. |
21 in a campaign to defund -- 21 would need to know what the IARC process was and what
22 Q. Correct. 22 their -- their conclusions and what they were -- why
23 A. --would I then have disclosed a conflict of 23 they came to their conclusion. And | would also have
24 interest? 24 to take a look at what | was consulting the company
25 Q. Would you have felt you would have been 25 for. It might be minimal. Trivial.
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1 Q. Okay. So you filled out the declaration of 1 A. Yeah.
2 interest to the best of your ability and to the best of 2 Q. Okay.
3 your knowledge, and you feel like you did that 3 A. 64,65.
4 accurately, as you sit here today. 4 Q. Do either 64 or 65 deal with a pesticide or a
5 MR. DHINDSA: Objection. 5 chemical?
6 A. Again, | believe that | did it accurately. 6 A. 64 is dealing with dieldrin, which is a
7 MS. ROBERTSON: Okay, thank you. Let's break 7 pesticide. 65 is dealing with a dietary supplement.
8 for lunch. 8 Q. And so with 64 and 65, the research is
9 MR. GOODALE: This marks the end of Media 9 related to transgenic mice?
10 No. 2 in the deposition of Dr. Warren G. 10 A. It's involving transgenic mice, yes.
11 Foster, Ph.D. Going off the record at 11 Q. And are transgenic mice used in the data set
12 12:35 p.m. 12 that you reviewed for glyphosate?
13 (Recess held.) 13 A. Transgenic mice were not used in the data set
14 MR. GOODALE: Here begins Media No. 3 in the 14 that I'm looking at.
15 deposition of Dr. Warren G. Foster, Ph.D. 15 Q. And were the transgenic mice used in your
16 We're back on the record at 1:26 p.m. 16 Study 64 and 65 because you were looking for a specific
17 BY MS. ROBERTSON: 17 observed effect that could be induced by the transgenic
18 Q. Okay. Dr. Foster, earlier you testified that 18 mice?
19 you've done several animal studies; conducted, 19 A. Sorry; | don't understand the question.
20 directed, overseeing, et cetera. Correct? 20 Q. Why did you choose transgenic mice for these
21 A. Yes. 21 two studies?
22 Q. And is it true that all of those studies 22 A. Because we were looking at mechanism.
23 relate to reproductive health issues? 23 Q. And these transgenic mice were known to be
24 A. As | stated previously, no. Some of those 24 good study subjects for the mechanism. Correct?
25 studies were also involving cancer. 25 A. Correct.
Page 119 Page 121
1 Q. Have you done any studies that relate to 1 78.
2 pesticides in association with cancer? 2 Q. And that's the Dieldrin again?
3 A. Yes. 3 A. Yes.
4 Q. And can you please look at your CV for us and 4 Q. And what was the purpose behind this study?
5 identify which of those studies relate to animal 5 A. We were looking again at mechanism.
6 studies. 6 Q. And for the -- how mechanism -- or how breast
7 A. No. 43 s one. 7 cancer may be caused by Dieldrin, correct?
8 Q. And what page are you looking on in your CV? 8 A. We were looking, at this case, of how
9 A. That is Page 75. 9 Dieldrin is involved in a process that may be important
10 Q. And what -- does this deal with a pesticide? 10 in cancer.
11 A. No. Sorry. Let me just check. That one did 11 Q. In breast cancer.
12 not, no. 12 A. And in this case, it applies to breast
13 Q. And with your research here on the mammary 13 cancer, but the process is not limited to breast
14 gland differentiation, was that related to a 14 cancer. It's in -- it's in development, it's in many
15 reproductive health issue? 15 different kinds of cancers.
16 A. I'msorry; where are you? 16 Q. Was this study on 78 limited to breast
17 Q. I'mstill on 43. 17 cancer?
18 A. That was on mammary gland differentiation, 18 A. The focus was breast cancer.
19 yes. 19 99.
20 Q. And does that relate to reproductive health 20 Q. Did 99 look at a pesticide?
21 issues? 21 A. 99 was a study that looked at a number of
22 A. ltrelates to cancer. It's -- mammary gland 22 different chemicals, if | remember correctly.
23 is hormonally dependent, but it's not part of the 23 Pesticides, if | remember correctly, were included.
24 reproductive tract. 24 Q. Herbicides?
25 Q. Okay. Sowomen's health issues? 25 A. | couldn't tell you for sure if they were or
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1 were not included at that time. 1 Q. Yes, please.
2 Nos. 121 and 122 involve complex mixtures of 2 A. I'mthere.
3 which there were pesticides, and there were tumors that 3 Q. Okay. And for the Atkinson study, do you
4 were looked at in those as well. 4 recall whether you reviewed the raw study data in
5 Q. And the purpose was to not look at cancer, 5 assess -- in evaluating the study for your expert
6 though. It was to look at systemic, immune, and 6 opinion?
7 reproductive effects. Correct? 7 A. ldon't--1can't say one way or another. |
8 A. Correct. 8 believe what | was using in this case were the Greim
9 138 is a tissue culture assay with my 9 tables.
10 colleague, Diane Desaulniers, from Health Canada, where 10 Q. Okay. And so in this instance, again, you
11 we were looking at a breast cancer cell line, and we 11 offer the low, mid, and high dose groups using
12 were looking at pesticides and other chemicals there as 12 milligrams per kilogram per day. Correct?
13 well. 13 A. Those were the dose levels used, yes. In
14 So on a quick review of the literature, those 14 milligrams per kilogram.
15 are the ones that jump out at me. 15 Q. Right. And you do agree that there was a
16 Q. Soit's fair to say, Dr. Foster, that the 16 significant trend in hemangiosarcomas seen in high dose
17 majority, if not most of your studies related to 17 group males. Correct?
18 animals deal with reproductive health and not the 18 A. | note that there was a significant trend for
19 chemical and potential association with cancer. Is 19 hemangiosarcomas in the high dose group males.
20 that correct? 20 Q. And yet you discount that trend. Correct?
21 A. 1think it's fair to say that my work has 21 A. When you say | "discount", what do you mean?
22 focused on chemical exposure and its impact upon animal 22 Q. You found a -- you determined that the trend
23 reproductive health. 23 was not significant, based on other literature review.
24 Q. But the majority of your articles aren't 24 Correct?
25 looking at chemical exposure. Or studies, rather. 25 A. "Significant" refers to a statistical
Page 123 Page 125
1 Isn't that correct? 1 determination. Do you mean important?
2 A. Sorry. Say that again. The majority -- 2 Q. The significant trend seen that's noted in
3 Q. Of these articles are not looking at the 3 your expert report, does that factor into your
4 chemical effect and the potential to cause cancer. Is 4 conclusion that the tumors are not treatment-related?
5 that correct? 5 A. What | see is there was a statistically
6 A. The majority of these studies are looking 6 significant trend for hemangiosarcomas. That's not the
7 at -- are conducted in animal studies using 7 end of the interpretation of the study, but, rather,
8 environmental contaminants to look at effects on target 8 the beginning. So I looked at that.
9 organs, mostly of which are in the reproductive tract. 9 Q. Okay. But for your analysis on the Atkinson
10 Q. Okay. Dr. Foster, if we could look at Page 10 study, it does begin with a discussion of
11 59 of your CV. And you offer Areas of Research 11 hemangiosarcomas only. Correct?
12 Interest. 12 A. 1 don't know what you mean by "only".
13 A. Yes. 13 Q. You start with -- you're right. You start
14 Q. Okay. And is this still -- are these three 14 with hemangiosarcomas in looking at the Atkinson data,
15 categories -- No. 1, reproductive epidemiology in 15 correct?
16 biomonitoring; No. 2, reproductive and development 16 A. | start by describing the study, and then
17 toxicity and carcinogenicity of environmental and 17 | -- one of the tumors here that | discuss is
18 dietary chemicals; and, No. 3, the cellular and 18 hemangiosarcomas, where | note that a significant trend
19 molecular mechanisms of endometriosis -- still your top 19 was found.
20 three research interests, as you sit here today? 20 Q. Okay. And do you recall, as you sit here
21 A. Yes. 21 today, what the numbers are that support that
22 Q. Dr. Foster, if we could go to Page 22 of your 22 significant trend? You note that there are four of
23 expert report, which focus on the Atkinson study, 23 45 -- that four hemangiosarcomas in 45 are found in the
24 please. 24 high dose group males only. Do you have the numbers
25 A. (Witness complies.) Page 22, you said? 25 for the control, low, or mid dose groups?

32 (Pages 122 to 125)

Golkow Litigation Services - 1.877.370.DEPS




Case 3:16-md-02741-VC Document 656-17 Filed 10/28/17 Page 34 of 270

Confidential - Pursuant to Protective Order
Page 126 Page 128
1 A. Sorry, | do not have the numbers before me. 1 reported by Dr. Portier on Page 39?
2 Q. Okay. Well, let's take a -- a compare here 2 A. | see no reason to agree, nor disagree with
3 and look at Dr. Portier's report on Page 39, Table 10. 3 it.
4 Do you see Dr. Portier's table, Dr. Foster? 4 Q. Dr. Foster, your report is unclear as to
5 A. | see his table, yes. 5 whether there were any hemangiosarcomas reported in the
6 Q. Do you have any reason to dispute the 6 male control group. So in explaining your analysis,
7 accuracy of the numbers in Table 10 of Dr. Portier's 7 isn't it important to report on the hemangiosarcomas in
8 report? 8 the control group?
9 A. | have no reason to either agree, nor 9 A. I'mnot sure what it is you're asking there.
10 disagree with them. 10 Q. Isn'tit true that the hemangiosarcomas seen
11 Q. Your expert report is consistent to show four 11 in the Atkinson study in the male mice should be
12 of 45 lesions in the high dose group. 12 controlled -- compared against the concurrent controls;
13 A. Sorry, | see four of 50. On Page 10? 13 thus it should be included in your report?
14 Q. Yes. 14 A. By citing the paper, I'm citing what they
15 A. Or, sorry, Page 39, Table 10. 15 found. Ididn't -- did I write out zero of 50, zero of
16 Q. Yes. 16 50, zero of 50, four of 50 -- four of 50 or four of 45?
17 A. Hemangiosarcomas in the high dose group? 17 No, I did not write that out.
18 Q. Yes. 18 Q. When you conducted your analysis, did you
19 A. Males only. 19 consider the control group?
20 Q. Yes. 20 A. Yes.
21 A. He's got it reported as four of 50, not 45. 21 Q. And you explain on Page 23 that the tumors
22 Q. And where does your number 45 come from? 22 were not detected in a statistically significant trend
23 A. | thought that's what you just finished 23 in male mice and other appropriately conducted
24 saying. 24 bioassays.
25 Q. It's on Page 22 of your expert report. You 25 So what I'm trying to understand here is what
Page 127 Page 129
1 observe a significant trend of hemangiosarcomas with 1 your statistically significant trend is and whether
2 four of 45 lesions found in the high dose group of 2 you've used the concurrent controls to calculate a
3 males. 3 significant trend to compare against other studies.
4 A. Okay. Ifthat's there, | most likely 4 A. So you're reading the top sentence on
5 obtained that from the Greim summary table. 5 Page 23?
6 Q. But you do acknowledge that at the beginning 6 Q. I'mactually trying to figure out as a whole,
7 of the -- your analysis here in Atkinson, when you 7 Dr. Foster, how -- what your conclusion was, related to
8 describe the study, there were 50 animals in each dose 8 the significant trend you noted in the Atkinson study.
9 group. Correct? 9 A. Sorry. | don't understand your question.
10 A. |--as | reported, yes. 10 Q. Are the hemangiosarcomas seen in the male
11 Q. Okay. So why have you used only 45 as the 11 mice in the Atkinson study dose-related?
12 denominator for the high dose group? 12 A. | am saying that according to the analysis
13 A. 1 would have to see the Greim table in order 13 conducted, whether it was -- the four of 45 or four of
14 to be able to -- to answer that question properly. 14 50, there was a statistically significant trend.
15 Q. s it fair to say that you think you got the 15 Q. And is that the result of a dose
16 information from the Greim table? 16 relationship?
17 A. As I've just finished stating previously, | 17 A. It's the result of the high -- the number in
18 believe I relied upon the Greim table for that 18 the high dose group only. But is that a dose-related
19 information. 19 trend?
20 Q. Okay. Do you know whether there were any 20 Q. Correct.
21 hemangiosarcomas found in the male control group for 21 A. Yeah, | guess you could call that a
22 the Atkinson study? 22 dose-related trend. It's a -- a significant effect at
23 A. Hemangiosarcomas in the control group. | see 23 a high dose.
24 zero. 24 Is it atrend to -- a significant trend,
25 Q. Do you have any reason to dispute the number 25 dose-related trend, zero, zero, zero, four, | don't see

33 (Pages 126 to 129)

Golkow Litigation Services - 1.877.370.DEPS




Case 3:16-md-02741-VC Document 656-17 Filed 10/28/17 Page 35 of 270

Confidential - Pursuant to Protective Order
Page 130 Page 132
1 it as a trend, because you're not getting an increasing 1 know where that paper is at present. And given the
2 line, but you're getting dose-significant effect. 2 short time frame that | had, | did not have the
3 Q. Okay. So you call it a dose-significant 3 opportunity to scour all my -- my file -- files to
4 effect, but because we can't apply a linear model, 4 provide that.
5 it -- it isn't a positive linear trend? Is that what 5 Q. And so you don't have a copy of the article
6 you're saying? 6 electronically.
7 A. | stand by my report, where | say there was a 7 A. 1did not have access to one electronically.
8 significant trend in hemangiosarcomas. 8 Q. Did you make a copy of the article for your
9 Q. Butyou also -- 9 own personal use?
10 A. That was only found in the high dose group. 10 A. | cannot recall whether | made a copy or just
11 Q. But you ultimately find that this is a 11 made notes.
12 negative study. So I'm trying to under -- 12 Q. So you actually don't know if you have the
13 A. Ultimately, yes. 13 article. Is that what you're saying?
14 Q. I'mtrying to understand how you dismiss or 14 A. What I'm saying is this is a publicly
15 how you go about dismissing the significant trend you 15 available article that has been published. I don't --
16 noted in the hemangiosarcomas in the male mice. 16 | can't say with a hundred percent certainty that |
17 A. ldon'tdismiss. | look at the entire study, 17 have a copy of the article. | may have read the
18 and | evaluate the overall study. And in this 18 article and simply made notes from it.
19 particular case, you've got tumors that are -- 19 Q. Okay. So, previously, you misspoke when you
20 hemangiosarcomas in mice. 20 said you had a copy, but you had left the office on
21 Now, | know that these are rare in humans. 21 your way here, and so you couldn't give it to your
22 They're also relatively rare in rats. But in mice 22 lawyers. You actually don't know if you have a copy;
23 these are not an uncommon tumor. 23 is that right?
24 Q. And you cite to the Elwell 2004 article for 24 MR. DHINDSA: Objection. Mischaracterizes.
25 that? 25 A. With a hundred percent certainty, without
Page 131 Page 133
1 A. |do. 1 going through my files and sitting down, I can't say, a
2 Q. And when did you review the Elwell 2004 2 hundred percent certainty, | do or don't. | know |
3 article? 3 have read the paper.
4 A. During the conduct of my background reading 4 (Discussion held off the record.)
5 for this report. 5 Q. Okay. So, yeah, you did, Dr. Foster,
6 Q. And did you -- have you reviewed the -- have 6 identify that this paper is publicly available. So did
7 you reviewed the Elwell 2004 article recently in 7 you access it through PubMed?
8 preparation for your deposition? 8 A. It's listed in PubMed.
9 A. | have not reviewed any -- | have not 9 Q. Um-hum.
10 reviewed most of the papers that are on my Materials 10 A. Butdid -- what do you mean by "did | access
11 Cited list recently. 11 it in PubMed"?
12 Q. Do you have a copy of the Elwell article? 12 Q. Did you obtain it from having a subscription
13 A. I'msure | have a copy somewhere in my 13 to PubMed and being able to pull the article
14 records, yes. 14 electronically after you ran your search on the
15 Q. Did your lawyers ask you to provide a copy of 15 computer?
16 that article? 16 A. No, | did not.
17 A. Yes, they did. 17 Q. So you had to go and find the article. Is
18 Q. And did you provide a copy of that article? 18 that correct?
19 A. When | got asked for the article, | had 19 A. That's correct.
20 already left the office and was on my way here. 20 Q. Okay. Soit's publicly available in
21 Now, | have prepared my expert report, 21 published form; hard copy only. Is that correct?
22 reviewed the literature in my home office here, in my 22 A. Idon't know if that's true or not. | know
23 university office, as well as my -- my residence in 23 that | didn't get it off the net.
24 Florida, as well, as well as going into libraries and 24 Q. Okay. So in your instance, your PubMed
25 so forth. | know I have accessed the paper. | don't 25 search led you to the article, and you then sought to
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1 find the hard copy, because you couldn't find it 1 and Clifford 2000. Correct?
2 online. Is that right? 2 A. I note that, yes.
3 A. | believe that's correct. 3 Q. Why did you choose to apply historical
4 Q. And do you remember where you found the hard 4 control data when you had current controls you could
5 copy of this article? 5 have discussed?
6 A. The hard copy? The textbook is available at 6 A. Because when I'm looking at the concurrent
7 the University of Guelph in the main library. 7 controls, | see zero out of 50, and | have data here
8 Q. Okay. Sois ita textbook oris itan 8 that says that hemangiosarcomas in the CD-1 mice are
9 article? 9 not uncommon. They're not rare. And so I'm asking the
10 A. It'sabook chapter, | believe. 10 question, is not finding them at all in the -- in the
11 Q. Do you remember how long the article was? 11 low dose -- or the control group, I'm asking whether or
12 A. Not off the top of my head, no. | don't 12 not the study is a reliable study.
13 remember how long any of the articles were. 13 Q. Butisn'tittrue, Dr. Foster, that the
14 Q. Doyou -- 14 concurrent control group is the first choice when
15 (Discussion held off the record.) 15 comparing studies?
16 Q. Do you recall the mice that were the subject 16 A. lagree. It's one that | would weigh -- or
17 of the Elwell article? 17 look at in my assessment.
18 A. Not right off the top of my head, but | think 18 Q. Butyou don't assess the concurrent controls
19 they were the CD-1, but I'm not sure. 19 in this study.
20 Q. Well, it would be pretty important that 20 A. 1didn't say that. I look at concurrent
21 they're CD-1, wouldn't it be, Dr. Foster? 21 controls, I look at historical controls.
22 A. Probably, yeah. 22 Again, it's not where you'd look at just one
23 Q. The Atkinson study was done with CD-1 mice, 23 thing. You look at it in balance.
24 correct? 24 Q. Okay. You don't evaluate the
25 A. Yes, | believe that is correct 25 hemangiosarcomas in the male mice against the
Page 135 Page 137
1 Q. And it's true that common neoplasms in mice 1 concurrent controls in the Atkinson study, at least
2 different -- or differ based on strain. Isn't that 2 within the Pages 22 and 23 of your expert report.
3 correct? 3 Isn't that correct?
4 A. They can, yes. 4 A. [ don't know what you mean by I didn't -- |
5 Q. So Elwell, in order to be an appropriate cite 5 don't evaluate or | don't consider it.
6 here, needs to be discussing CD-1 mice. Isn't that 6 Q. Dr. Foster, do you discuss the concurrent
7 correct? 7 controls related to hemangiosarcomas in Pages 22 and 23
8 A. The Elwell paper would. However, it's not 8 in your expert report related to Atkinson?
9 the only paper that I -- | have on my Materials Cited 9 A. 1don't explicitly state that the concurrent
10 list that goes to this point. 10 controls were zero of 50. That doesn't mean | didn't
11 Q. That goes to the hemangiosarcomas -- or 11 consider it in coming to my conclusions.
12 sarcomas are common neoplasms in mice? 12 Q. But your conclusion is that the
13 A. Inmice, yes. 13 hemangiosarcomas reported in the Atkinson study fall
14 Q. Okay. Ifyou can direct me to additional 14 within the historical ranges reported by Giknis and
15 support. See if those are CD-1 mice. 15 Clifford 2000.
16 A. | believe it's the Cohen reference. No. 29. 16 A. | do state that, yes.
17 Q. And you believe that the Cohen reference 17 Q. And because the incidence is well within the
18 includes CD-1 mice? 18 range of historical controls, this makes these
19 A. | believe it does, yes. 19 hemangiosarcomas not treatment-related.
20 Q. The title says "Hemangiosarcoma in Rodents". 20 A. 1suggest that is one reason why it calls
21 A. Correct. 21 that into question.
22 Q. For your discussion on the hemangiosarcomas, 22 Q. Now, you have a footnote, Footnote 3 on
23 you note that the hemangiosarcoma of four and 45 at an 23 Page 23, that cites to Dr. Portier's expert report for
24 incidence of 8.9 percent in the high dose group males 24 the premise that he's confused of the historical
25 falls within the historical ranges reported by Giknis 25 control data related to whole body hemangiosarcomas,
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1 capturing all hemangiosarcomas. 1 A. The title is Neoplasm in Male [sic]. And
2 A. | see that, yes. 2 what was your other point?
3 Q. And is that still your opinion today? 3 Q. And that it appears to be the beginning of
4 A. Yes. 4 Table 3; hence Table, comma -- colon -- 3.
5 Q. Allright. Now, Dr. Foster, did you look at 5 A. | can'ttell if it is the beginning or not.
6 the Giknis and Clifford data to make the determination 6 Q. The beginning of the table identifies columns
7 related to your criticism of Dr. Portier and the whole 7 by location and tumor, number of studies total, number
8 body hemangiosarcomas, or did you just take the range 8 of studies. Do you see that, Dr. Foster?
9 point? 9 A. ldo.
10 A. Sorry. Did I refer to the Giknis -- 10 Q. And you can see that location and tumor
11 Q. Did you look at it? Did you look at it to 11 included in that column is liver?
12 see that Dr. Portier, as you state, is confused related 12 A. lseeit.
13 to the reporting of the hemangiosarcomas as whole body? 13 Q. And hemangiosarcoma is listed within the
14 A. | looked at the report, yes. 14 liver category, correct?
15 MS. ROBERTSON: This will be Foster 15 A. lseeit.
16 Exhibit 18-12. 16 Q. And in the columns, reading across the line,
17 (Foster Deposition Exhibit 18-12 - Giknis and 17 we see that there's data entry observed from 29 lesions
18 Clifford 2000 Report - marked for 18 in 15 studies. Correct?
19 identification.) 19 A. Yes.
20 Q. So if we look at Page 9, Table 3 of the 20 Q. Foran overall incident range of 1.11 through
21 Giknis and Clifford control data set -- 21 5 percent. Correct?
22 MR. KALAS: Counsel, can I note that the copy 22 A. Yes.
23 you gave us appears to be missing the 23 Q. And your expert report on Page 22 reports an
24 even-numbered pages. 24 incident range for hemangiosarcomas of 12 percent.
25 MS. ROBERTSON: It's not double-sided? 25 Correct?
Page 139 Page 141
1 MR. KALAS: It is double-sided, but it's 1 MR. DHINDSA: Objection.
2 missing the even-numbered pages. 2 A. Yes. | see that in the citation to Giknis
3 Q. Dr. Foster, do you have all the pages? 3 2000 --
4 A. No, | do not. 4 Q. Yes.
5 MS. ROBERTSON: This was an exhibit that was 5 A. --that reports hemangioma -- hemangiosarcoma
6 entered into by the deposition of Dr. Portier 6 incident rate reported in historical controls up to
7 by the Hollingsworth firm, and this is the 7 12 percent. That would be whole body hemangiosarcomas,
8 complete exhibit entered into in that 8 I believe.
9 deposition. 9 Q. Okay. So do you know whether the Atkinson
10 MR. KALAS: | understand you're making that 10 study looked at the whole body hemangiosarcomas in
11 representation. | don't have those exhibits 11 reporting on hemangiosarcomas?
12 in front of me. But this does not appear to 12 A. My recollection is that was whole body
13 be the complete Giknis and Clifford data set. 13 hemangiosarcomas.
14 So we object to questions based on this 14 Q. lIsn'tit true, Dr. Foster, that the Atkinson
15 document based on that. 15 study in CD-1 mice identifies hemangiosarcomas under
16 BY MS. ROBERTSON: 16 the identifying name, quote/unquote, Vascular System?
17 Q. Dr. Foster, can you answer questions related 17 A. Yes.
18 to the data listed on Table 3? 18 Q. Andis--
19 A. 1 don't know how to answer that question, 19 A. | believe that's accurate.
20 because I -- if there's questions that are from Table 3 20 Q. Isn'tit true that the liver is within the
21 that might contain information from other pages, I'm 21 vascular system and not whole body?
22 not going to be able to answer them. 22 A. Sorry. That you're -- you're asking me if
23 Q. Would you agree that Table 3 on Page -- 23 the liver is part of the vascular system?
24 beginning on Page 9 lists neoplasms in males and 24 Q. Correct.
25 appears to be the beginning of the table? 25 A. 1'would not normally consider it part of the
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1 vascular system. 1 of 50, zero of 50, 2 of 50, for a P trend of 0.062.
2 Q. Would you agree that hemangiosarcomas are 2 Q. And that would be a significant statistically
3 vascular tumors? 3 trend, correct?
4 A. | believe that hemangiosarcomas are vascular 4 A. No, that would not be a statistically
5 tumors that occur throughout the body. 5 significant trend. That is greater than .05.
6 Q. So the data you cited to in Giknis and Hogan 6 Q. Isitimportant to look at the fact that the
7 [sic] is looking at the body, multiple organ. Is that 7 hemangiosarcomas are seen in the high dose group and no
8 correct? The 12 percent range. 8 other groups related to the Sugimoto study in the male
9 A. | believe that's accurate. 9 high dose group?
10 Q. Areyou aware, Dr. Foster, that EPA cites to 10 A. Sorry. Say that again.
11 the hemangiosarcoma range, as Dr. Portier does in his 11 Q. Is itimportant to look at the fact that the
12 expert report, with 1.1 to 11 percent? Citing also to 12 hemangiosarcomas are in the high dose group and no
13 the Giknis and Clifford paper. 13 other groups in the Sugimoto study?
14 A. Idon'trecall that. 14 MR. DHINDSA: Objection.
15 Q. Do you know what rates EFSA used in their 15 A. Inthe high dose group -- first off, there's
16 recent reevaluation of the animal carcinogenicity data 16 no statistically significant difference here. However,
17 for the range of hemangiosarcomas from Giknis and 17 for completeness, we see two of 50 in the high dose
18 Clifford 2000? 18 group, in the Sugimoto study.
19 A. No, | don't. 19 And then if you look at the Sugimoto study,
20 Q. You do agree, Dr. Foster, that the tumor 20 we note that this is a study that in the high dose
21 trend in CD-1 mice is different in other strains of 21 group, where they're being dosed in males with 4,348
22 mice for that same tumor, correct? 22 mg's per kilogram per day, that these animals were
23 MR. DHINDSA: Objection. 23 noted to have liquid stool. Liquid stool in an animal
24 A. Can be, yes. 24 is also considered to be sign of a potential systemic
25 Q. Soit's entirely practical that the dose 25 toxic effect.
Page 143 Page 145
1 response among rodent strains will differ, correct? 1 So although | see something going on, two of
2 MR. DHINDSA: Objection. 2 50, that's not statistically significant. | would
3 A. You're asking me to speculate on whether or 3 again begin to question this study.
4 not it might -- a dose response may differ by different 4 Q. Did this study report any body weight loss in
5 strains? | would need to see more information on it, 5 the high dose groups?
6 but I think it's possible. 6 A. |1 don't recall whether it reported body
7 Q. Okay. And on Page 23, Dr. Foster, you -- you 7 weight loss. Let me look at my report, please.
8 note that you didn't see any hemangiosarcomas and other 8 So they reported it as retarded growth and
9 bioassays. Is that correct? Apologies. Let me 9 reduced food consumption.
10 correct. That's not right. 10 Q. Who reported?
11 You note that hemangiosarcomas did not show 11 A. In this case, it was in the Greim text.
12 statistically significant trends in male mice and other 12 Q. So the Greim review article report of this
13 cancer bioassays, correct? 13 finding.
14 A. Yes, | note that. In other well-conducted 14 A. Inthe Greim review article, again, |
15 cancer bioassays in mice -- in male mice, there was no 15 reviewed -- | relied primarily on the data that was
16 statistically significant trend noted. 16 provided. However, | note that there was also some
17 Q. So if we look at Page 42 of Dr. Portier's 17 text that was provided in terms of how the study was
18 expert report, Table 12 in the Sugimoto study. 18 conducted and what was seen. And that was useful.
19 A. What page? 19 Q. Okay. Now, in the paragraph above in the
20 Q. 42. Areyou there, Dr. Foster? 20 Sugimoto study, we have a discussion here on malignant
21 A. I'mon Page 42. 21 lymphomas. Correct?
22 Q. And you see in Table 12 that hemangiosarcomas 22 A. Sorry; | don't know where you're referring.
23 in male mice, there were two hemangiosarcomas noted in 23 Q. The first paragraph of Sugimoto.
24 the Sugimoto study in the high dose group. Correct? 24 A. First paragraph? Okay. Yes.
25 A. Hemangiosarcomas in male was zero of 50, zero 25 Q. And, here, you provide the control, low, mid,
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1 and high dose numbers reported as two of 50, two of 50, 1 important when you're interpreting the study results
2 zero of 50, six of 50. Correct? 2 that you evaluate all the information that you have
3 A. That's what's written here, yes. 3 before you.
4 Q. Okay. And if you look on Dr. Portier's 4 Q. And in this --
5 expert report, Table 12, Page 42, that gives us a 5 A. I'mtrying to determine whether or not we
6 statistically significant trend. Correct? 6 have a compound-related effect. And when I see
7 A. Yes, that gives a statistically significant 7 evidence that there is systemic toxicity, that makes it
8 trend. 8 very difficult for me, if not impossible, to conclude
9 Q. However, your conclusion for this study is 9 that that's a compound-related effect.
10 that it's strongly negative. How do you reach that 10 Q. Do you know whether there was a survival
11 conclusion? 11 difference between the controls in the high dose group
12 A. Inthe --sorry. In the Sugimoto? 12 in the study?
13 Q. Correct. 13 A. Sitting here at this moment, without having
14 A. Inlooking at this, again, | come back to the 14 the information before me, | can't say one way or
15 point that these animals in the high dose group were 15 another whether there was a difference in survival.
16 noted to have liquid stool, retarded growth, reduced 16 Q. Do you have any reason to think that the
17 food consumption, calling into question the effects in 17 other observed effects led to a higher tumor rate?
18 the high dose group. 18 A. The other observed effects. What are you
19 If we look at that, that would then go two, 19 referring to?
20 two, zero, suggesting that somehow or another 20 Q. Do you have any reason to believe that the
21 glyphosate is potentially protective. 21 liquid stool, retarded growth, and reduced food
22 Q. How would glyphosate be potentially 22 consumption led to the tumors seen in the highest dose
23 protective when you have an incidence of six out of 50 23 group?
24 in the Sugimoto study in the high dose group? 24 A. It's possible that the same mechanisms that
25 A. As | justindicated, when you've got retarded 25 are leading to these metabolic effects. Or liquid
Page 147 Page 149
1 growth, reduced food consumption, liquid stool in the 1 stool, retarded growth, reduced food consumption could
2 high dose group, that calls into question the relevance 2 be the consequence of something in these animals or in
3 of findings in that dose group. 3 that the -- the feed or in the dosing material that is
4 Q. Sodo you not include the high dose group -- 4 creating systemic toxicity, irritation of the gut
5 oh. So the high dose group, then, is not included in 5 lining, or something like that, that could, indeed,
6 your analysis of whether this is a statistically 6 contribute to the -- the tumors.
7 significant trend for malignant lymphomas. Correct? 7 Q. And you saw those potential contributions to
8 A. No. What | am saying is that in this study, 8 tumors in -- in the Sugimoto study when you did your
9 where we see evidence of potential systemic toxic 9 literature review?
10 effects as shown by liquid stool, retarded growth, 10 MR. DHINDSA: Objection.
11 decreased food consumption, that's -- the 11 A. |--1stand by what I've said, in that when
12 interpretation of the -- of findings in the high dose 12 I see evidence of systemic toxicity, it makes it very
13 group is difficult, if not impossible, to relate to a 13 difficult to evaluate the quality or the
14 compound-related effect. 14 compound-related effect of -- of the test chemical.
15 Q. Did EPA accept the Sugimoto study as -- as 15 This -- and this is not my decision. This is something
16 acceptable study? 16 that is routinely done in evaluating toxicological
17 A. They -- | didn't say it was an unacceptable 17 data.
18 study, and | don't know what EPA -- EPA did or didn't 18 Q. Sowhen I have a high dose group that shows
19 do. I'm conducting my own assessment of the 19 tumors, I don't consider the cause of those tumors. |
20 literature. 20 first consider the quantity of the dose given to see
21 Q. Dr. Foster, isn't it important to ward 21 whether the tumor should even be evaluated?
22 against false negatives? And by excluding the high 22 A. What I'm saying is that -- let's forget the
23 dose group, based on your analysis, you are, in fact, 23 outcome measure, whether it's tumors, whether it's
24 encouraging false negatives? 24 decreased follicle loss, whether it's behavioral
25 A. | don't agree with that. | thinkit's 25 effects. You have animals in which you're getting
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1 systemic toxicity. That now makes it very difficult to 1 A. It's also possible that these events started
2 determine whether the outcome you're looking at, 2 before, too. 1 don't know.
3 regardless of what it is, is being driven by the test 3 Q. So you don't know whether the malignant
4 substance you're looking at. 4 lymphomas existed prior to your confounders you've
5 Q. And this is an analysis that you engage in to 5 identified here. Is that -- is that correct?
6 ensure that you don't have a false negative. 6 A. No. What I'm saying is that with the high
7 MR. DHINDSA: Objection. 7 dose group, because I've got evidence of systemic
8 A. It's an analysis that | engage in, in order 8 toxicity, that might have gone on for long periods of
9 to determine whether or not the outcome that | am 9 time as well. | cannot conclude that the malignant
10 looking at is compound-related. 10 lymphomas here are a consequence of the compound.
11 Q. As you sit here today, do you know whether 11 Q. And the inverse is also true.
12 the liquid stool, retarded growth, and reduced food 12 MR. DHINDSA: Objection.
13 consumption are compound-related effects? 13 A. I'mlooking at the data here and looking at
14 A. Inthe conduct of this study, | see an -- | 14 what I've seen. Because | have systemic toxicity, |
15 see report that the animals experienced retarded 15 can't say that what it has -- what didn't appear, |
16 growth, reduced food consumption, and liquid stool. 16 can't comment on, because | don't know what all didn't
17 Q. And is is that a compound -- 17 appear.
18 A. Suggesting that that's systemic toxicity. 18 Q. But we do know that malignant lymphomas
19 Q. And is that a compound-related effect? 19 appeared.
20 A. At this point | don't know what's driving it. 20 A. We do know that there was -- six out of 50
21 Q. But you conclude that the animals with 21 animals had malignant lymphomas.
22 malignant lymphomas seen in the high dose group, 22 Q. And how does cancer --
23 because there may be a systemic toxicity, this high 23 A. When they --
24 dose group is not a compound-related effect. Am | 24 Q. --develop?
25 understanding correctly? 25 A. Cancer is a -- a multi-step process that
Page 151 Page 153
1 MR. DHINDSA: Objection. 1 involves initiation and promotion --
2 A. I'msaying because these effects were seen in 2 Q. So cancer doesn't develop, does it, Doctor --
3 the high dose group, | cannot state with certainty that 3 MR. DHINDSA: Were you finished with your
4 these are compound-related effects. The tumors, that 4 answer?
5 is. 5 THE WITNESS: Sorry?
6 Q. Do you have any indication from this study or 6 MR. DHINDSA: Were you finished with that
7 the literature you reviewed that there's evidence that 7 answer?
8 anything other than glyphosate caused these malignant 8 THE WITNESS: No, | was going to go on,
9 lymphomas in the CD-1 mice in Sugimoto? 9 but --
10 A. Again, | stand by my report and what I've 10 A. It's -- it's a multi-step process involving
11 already testified; that at the high dose group, we've 11 initiation, mutation in the -- in the -- in the DNA,
12 got liquid stool, retarded growth, and reduced food 12 and promotion, proliferation. There's also repair
13 consumption. 13 mechanisms that might take place to prevent tumors
14 Q. And-- 14 from -- from developing. Tumors may be present
15 A. The consequence of that is | cannot conclude 15 spontaneously in the animal and only show up later when
16 that there's a compound-related effect there. 16 a promotional event happens.
17 Q. Do you know when these observations were 17 Q. As you sit here today, do you believe
18 made? 18 glyphosate's a promoter?
19 A. What do you mean, when they were made? 19 A. No, I do not believe it's a promoter.
20 Q. Inthe study. Atwhat point in time in this 20 Q. So in this instance, the malignant lymphomas
21 18-month study were these observations made? 21 would need to develop over time, not upon some
22 A. At this point in time, | believe they were 22 spontaneous event such as glyphosate-administered dose.
23 reported towards the end of the study. 23 Correct?
24 Q. Is it not possible that cancer started to 24 A. For tumors to have appeared, you're
25 develop before these events were seen? 25 suggesting that glyphosate would -- has to induced
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1 [sic] a mutation earlier in the lifetime of the animals 1 a--asa-- as an initiator or a promoter, then | do
2 that would result in tumors being seen at some point. 2 not see how you're going to get a tumor.
3 Q. But we don't know that here, correct? 3 Q. Because for initiation and promotion, the DNA
4 A. We do not know that here. 4 needs to be reactive to the chemical agent that's
5 Q. And that's because these animal cancer 5 causing the cancer. Correct?
6 bioassays look at the animal one time, and that is at 6 A. | might state that differently; that the
7 death. Isn't that correct? 7 chemical needs to be reactive. It needs to induce a
8 MR. DHINDSA: Objection. 8 mutation. It needs to be genotoxic, induce a mutation,
9 A. 1don't believe that's true. In the conduct 9 or it needs to act as a -- as a promoter.
10 of our animal studies, we're looking at the animals on 10 Q. Right.
11 a daily basis. So the animal health technicians are in 11 A. The DNA is not going to go find the chemical
12 examining the animals and looking for any signs, any 12 and interact with it.
13 outward signs of issues. 13 Q. Yeah. So meaning the carcinogen or their
14 So you might be looking for stereotypical 14 metabolites react directly with the DNA.
15 behaviors; circling, abnormal grooming, porphyria. 15 A. Correct.
16 Multiple of things. You would monitor the animals over 16 Q. Asyou sit here today, is it your opinion
17 the course of the study. 17 that there are no other carcinogens -- there are no
18 Q. And when over the course of a study, aside 18 carcinogens that are not also genotoxic?
19 from at death, do we look at animals to see if they 19 MR. DHINDSA: Objection. Beyond the scope.
20 have developed malignant lymphomas? 20 Q. Did I understand that right?
21 A. If -- if an animal dies during the course of 21 A. Can you state it again?
22 the study, it would be examined at that time -- 22 Q. Yeah. I'mjust trying to make sure that |
23 Q. Athis death. Yes, | agree. 23 clearly understand your earlier answer. s it true
24 A. And if you saw something in animals where 24 that there -- a carcinogen must be genotoxic?
25 they might be losing body weight or whatever, you might 25 MR. DHINDSA: Objection. Beyond the scope.
Page 155 Page 157
1 sacrifice -- do interim sacrifices to see if 1 Q. My --so | was asked to provide an assessment
2 something's going on there. 2 of the animal literature, which I've done. My --
3 Q. But, otherwise, it's only at death that 3 although I've looked at cancer carcinogenesis and I've
4 terminal sacrifice -- 4 looked at different mechanisms in cancer development,
5 A. Otherwise, it's at terminal sacrifice, yes. 5 my understanding is that a chemical must be an
6 Q. And these malignant lymphomas were observed 6 initiator or must act through tumor promotion in order
7 at terminal sacrifice, correct? 7 to produce carcinogenicity.
8 A. That's my understanding, yes. 8 Q. lunderstand that. And I understand you're
9 Q. So the malignancies found were only looked at 9 not a pathologist. Correct?
10 one time. Correct? 10 A. No, I am not.
11 A. That's my understanding in this case, yes. 11 Q. Do you have knowledge on epigenetics effects
12 Q. Isthere any other method for assessing 12 on tumor suppressor genes?
13 carcinogenicity besides initiation and promotion? 13 MR. DHINDSA: Objection.
14 A. Can you help me out with that question? | 14 (Attorney Robertson asked for clarification
15 don't know what you're asking. It's -- it's too broad. 15 by the reporter.)
16 Q. [Initiation promotion is not the only 16 Q. Any knowledge on epigenetic effects on tumor
17 methodology to use -- that can be used to assess 17 SuUppressor genes.
18 carcinogenicity. 18 A. Okay. So epigenetic modification of the DNA
19 MR. DHINDSA: Objection. 19 is something that's becoming increasingly important in
20 A. They're not methods. 20 transgenerational effects. It's something that | have
21 Q. Approaches? 21 studied in our work, although I'm not a -- a molecular
22 A. Nor are they approaches. 22 biologist or -- and certainly not focused entirely on
23 Q. Isthere -- can | have an agent that causes 23 epigenetics.
24 cancer without it being an initiator or a promoter? 24 Q. But we can agree that epigenetic effects on
25 A. If an agent -- if a chemical does not act as 25 tumor suppressor genes is different than initiation,
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1 promotion in the realm of carcinogenesis. Correct? 1 A. Again, | don't really know.
2 MR. DHINDSA: Objection. 2 Q. Dr. Foster, have you ever, in connection with
3 A. Itwould act in the ballpark of promotion. 3 expert consulting, communicated via email, telephone,
4 Q. But it's not promotion. Is that correct? 4 or in person with Clare Thorp?
5 MR. DHINDSA: Objection. 5 A. With whom?
6 A. ltcould be seen as being in that ballpark. 6 Q. Clare Thorp.
7 Q. Butit's not always. 7 A. To my knowledge, no. Where is Clare Thorp?
8 A. |don'tthink that's -- | don't think that's 8 Q. CropLife America.
9 been resolved in the literature. 9 A. Not -- not to my knowledge. | don't believe
10 MR. DHINDSA: May | just make a statement for 10 I've ever met with or spoken to that person.
11 the record? 11 Q. Okay. We can look at Page 112 of your CV,
12 Looking at what's been marked as 12 please.
13 Deposition Exhibit 18-12 -- this is the CD-1 13 A. Of my CV? 112. Yes.
14 mouse data from Giknis and Clifford -- I'm 14 Q. And, specifically, the entry from 2013 to
15 just objecting to any questions on this 15 2014 related to Exponent, Inc. in Alexandria, Virginia.
16 document because the even-numbered pages are 16 A. | see that, yes.
17 missing, and moving to strike any such 17 Q. And here you describe provided expert
18 questions and answers. This was Deposition 18 technical advise for inclusion, government submissions,
19 Exhibit 15-33 in the Portier deposition, 19 on the relevance of exposure to hormonally active
20 where the exhibit was a complete exhibit, 20 chemicals and adverse human health outcomes. Correct?
21 with all pages contained therein. 21 A. Correct.
22 MS. ROBERTSON: Counsel, are you objecting to 22 Q. And was there any work product that was the
23 the content's accuracies on Table 3? 23 result of this advice you gave to Exponent in 2013?
24 MR. DHINDSA: It's just not -- it's not 24 A. Was there any -- sorry. Was there
25 complete. He's not able -- he's not able to 25 any work --
Page 159 Page 161
1 properly answer the question you asked 1 Q. Work product. An article. A paper.
2 without a complete document. That 2 A. No. | --thiswas not -- | did not provide a
3 specifically omits whole body data. 3 published paper or anything like that, no.
4 (Discussion held off the record.) 4 Q. And did you provide an internal expert report
5 MR. GOODALE: This marks the end of Media 3 5 to Exponent?
6 in the deposition of Dr. Warren G. Foster, 6 A. (No response.)
7 Ph.D. Going off the record at 2:32 p.m. 7 Q. Non-published.
8 (Recess held.) 8 A. | believe what I did is I provided a letter
9 MR. GOODALE: Here begins Media No. 4 in the 9 in which I -- | provided my opinion on assessing
10 deposition of Dr. Warren G. Foster, Ph.D. 10 hormonally active chemicals; how -- how to do it, what
11 We're back on the record at 3:03 p.m. 11 it means.
12 BY MS. ROBERTSON: 12 Q. Were you paid for this work?
13 Q. Dr. Foster, have you ever done any work, 13 A. | believe | had a small contract for this,
14 expert or otherwise, for CropLife Canada? 14 yes.
15 A. To my knowledge, | have never done anything 15 Q. Was it hourly?
16 directly for them. 16 A. No. Itwas a flat rate.
17 Q. And what about for CropLife America? 17 Q. Do you recall what the flat rate was?
18 A. Same answer. To my knowledge, | have never 18 A. 1do not recall what the actual number was.
19 done anything directly for them. 19 But if | had to guess, | would say it was between 3-
20 Q. Isn'tit true that CropLife Canada and 20 and $4,000.
21 CropLife America are lobby groups for the industry? 21 Q. And was this your only work that you've done
22 A. They may be, they may not be. I don't know. 22 with Exponent?
23 Q. lIsn'tit true that CropLife America is a 23 A. As faras I'm aware, yes.
24 trade organization that represents developers and 24 Q. Who approached you to do this work? Do you
25 manufacturers of herbicides and pesticides? 25 recall that person's name?
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1 MR. DHINDSA: Objection to the extent it 1 A. Correct.
2 calls for anything confidential. 2 Q. Now that you have seen this article, how much
3 A. | can't say with certainty who it was that 3 time did you spend in total on this project, would you
4 actually approach -- approached me. It might have been 4 estimate?
5 Lorenz Rhomberg. 5 A. Again, | couldn't say with certainty.
6 Q. Is that somebody who works at Exponent? 6 Q. Okay. And which section did you draft?
7 A. |believeitis. 7 A. It was contents of different sections. Let
8 Q. How much time would you say you spent on 8 me take a look. So right off the bat, | had read the
9 drafting this letter for Exponent? 9 updated 2012 assessment, so | read that over. Provided
10 A. I|really couldn't say. 10 my own notes and critical comments on what | thought
11 Q. Do you know what Exponent did with your 11 were strengths, weaknesses of the -- the 2012 update,
12 letter? 12 which | shared with my co-authors. | certainly
13 A. No, | don't. 13 provided comment in the written sections of the state
14 Q. Dr. Foster, I'm going to hand you an article 14 of the science. And then the majority of my work
15 that was published in Regulatory Toxicology and 15 related to the human health issues. So sperm, semen
16 Pharmacology. We'll mark that as 18-13. 16 quality would be one area in which I drafted sections.
17 (Foster Deposition Exhibit 18-13 - Regulatory 17 Endometriosis would have been another.
18 Toxicology and Pharmacology Article - marked 18 Q. And when you say "drafted sections", you --
19 for identification.) 19 you started from scratch and then submitted your
20 Q. Dr. Foster, have you ever seen this article 20 sections to the various other co-authors for review.
21 before? 21 Is that correct?
22 A. Yes, | have. 22 A. Correct.
23 Q. And you're listed on this article. Isn't 23 Q. And what was your criticism to WHO-UNEP State
24 that correct? 24 of the Science of Endocrine Disrupting Chemicals
25 A. That's correct. 25 following the assessment?
Page 163 Page 165
1 Q. Asacorresponding author. Is that correct? 1 A. Following -- following what assessment?
2 A. That's correct. 2 Where -- where are we in the process? What are you --
3 Q. And this is an article that was sponsored by 3 Q. You initially said that you started by
4 Exponent. Correct? 4 reading the assessment.
5 A. Exponent is listed on the author page, yes. 5 A. So the WHO-UNEP State of the Science 2012
6 And then in the Conflict of Interest as well. 6 report came out. | read that and formed my own
7 Q. And is this article sponsored by Exponent the 7 opinions on that and held my own opinions for a while,
8 same one that's referred to here on Page 112 of your 8 and then | was contacted by somebody from Exponent --
9 Cv? 9 it might have been Lorenz Rhomberg -- and asked if |
10 A. Sorry; 112 of my CV? 10 would be interested in working with the group in
11 Q. Correct. 11 formulating this -- this document.
12 A. s this referring to this contract? 12 Q. And what was the purpose of this document?
13 Q. Correct. 13 A. Glen Van Der Kraak and | were both members of
14 A. | believe that's probably accurate, yes. 14 the 2002 Assessment of Endocrine Disrupting Chemicals,
15 Q. Okay. And, Dr. Foster, what participation 15 and both Glen and I felt that the 2012 assessment was
16 did you have in the drafting and publishing of these 16 not a fulsome analysis and not a real update of the
17 critical comments, as published in Regulatory 17 state of the science. It was a selective review, as
18 Toxicology and Pharmacology? 18 opposed to a critical review of all of the available
19 A. | drafted a section, | read and edited the 19 literature.
20 section providing critical comments and intellectual 20 Q. And a draft of -- or the first submission of
21 contribution to the overall document. | also spoke on 21 this article was received by the Journal of Regulatory
22 the telephone with the -- the co-authors. 22 Toxicology and Pharmacology on December 4, 2013, as
23 Q. Soyou did more than just write a letter for 23 indicated in the article info. Do you see that?
24 Exponent, as you previously testified. Is that 24 A. No. I will look for it, though.
25 correct? 25 Q. Front page.

42 (Pages 162 to 165)

Golkow Litigation Services - 1.877.370.DEPS




Case 3:16-md-02741-VC Document 656-17 Filed 10/28/17 Page 44 of 270

Confidential - Pursuant to Protective Order
Page 166 Page 168
1 A. Yeah. 1 document that was produced in this litigation by
2 Q. Atrticle -- 2 Monsanto. This document is going to be Exhibit 18-14,
3 A. | see, yeah. 3 and it begins with the Bates number MONGLY01947702, and
4 Q. So does that mean that these critical 4 it ends with 7704.
5 comments underwent peer review? 5 (Foster Deposition Exhibit 18-14 - Monsanto
6 A. My understanding is that, yes, this paper 6 Document - MONGLY01947720 through 7704 -
7 underwent peer review. 7 marked for identification.)
8 Q. Do you recall whether -- or were you part of 8 Q. I'd give you a moment to review, Dr. Foster,
9 the process after the peer reviewers revised or had 9 unless you can tell me that you've seen this before.
10 comments or any notations? Did you, again, then look 10 A. I don't recall seeing it before, so I'd like
11 at this article prior to it being resubmitted for 11 to read it over.
12 publication? 12 Q. Please.
13 A. If I remember correctly -- | mean, this is 13 A. (Witness reads.) Okay.
14 going back some time, so I've published quite a few 14 Q. Okay, Dr. Foster. On the second page of this
15 papers since that time. But if | remember correctly, 15 exhibit, MONGLY01947703, we see that part of Phase 2 is
16 we got reviewers' comments, and that there was a 16 that Exponent and Gradient staff will draft a detailed
17 teleconference amongst us and emails about how we 17 critical review in response to the WHO-UNEP endocrine
18 should respond to the comments. 18 report. Correct?
19 Q. Had you ever previously worked with any of 19 A. | see that that's what they're proposing,
20 your other co-authors on this report, aside from 20 yes.
21 Mr. Glen Van Der Kraak, who we already identified? 21 Q. And we see that after this draft is
22 A. | believe it's Dr. Van Der Kraak. 22 completed, select experts will review and comment as
23 Q. Yes. I'msosorry. You're right; Doctor. 23 co-authors on the draft document. Correct?
24 Apologies 24 A. | seethis. This reads a response to a
25 A. Ihold himin very high regard. 25 request for application and a proposal for work to be
Page 167 Page 169
1 Jim Lamb, I've met at SOT; a highly regarded 1 done. So it's -- it's what they're proposing to do.
2 toxicologist. Julie Goodman is somebody | know. And 2 Q. Okay. Now --
3 Lorenz Rhomberg | met. | don't -- | can't state with a 3 A. Not necessarily what was done.
4 hundred percent certainty that we have not communicated 4 Q. Okay. And they're proposing that the draft
5 or done something together in the past, but. 5 be completed by Exponent and Gradient staff, and the
6 Q. Okay. Did you ever have an in-person meeting 6 draft will then be shared with select experts who will
7 in order to work with your co-authors on this critical 7 become co-authors after they review and comment on the
8 comment article? 8 draft document. Correct?
9 A. Meeting? Meeting -- 9 A. That's what this says, yes.
10 Q. Face-to-face. 10 Q. And you are listed as being considered for
11 A. -- face-to-face? 11 inclusion in this critical review. Correct?
12 Q. Yes, correct. 12 A. That is correct.
13 A. 1didn't feel that was necessary in this 13 Q. And the very next paragraph, there's the
14 case. 14 preliminary cost estimates for the labor by Exponent
15 Q. And you're listed as the third author on this 15 and Gradient, as well as a 4- to $5,000 honorarium or
16 article. Was there any -- was there any dispute as to 16 fee which will be appropriate for each of the experts.
17 the order of author articles -- article authors. 17 Correct?
18 Sorry. Dyslexic. 18 A. That's correct.
19 A. 1don't recall any dispute. And | believe, 19 Q. Dr. Foster, isn't it true that this critical
20 outside of James Lamb, we're all listed alphabetically. 20 review article was in part funded by the American
21 Q. And James Lamb here is likely listed as the 21 Chemical Council?
22 first author because he would be the corresponding 22 A. Based on the information that's put forward
23 author. Is that correct? 23 before me, | don't see that that's where the money came
24 A. That would be correct. 24 from.
25 Q. Now, Dr. Foster, I'm going to hand you know a 25 Q. lsn'tit true that the American Chemical
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1 Council collaborated with CropLife America to fund this 1 to the same disease in humans?

2 article? 2 A. | can't comment on what many others state or

3 A. |don't know that to be the case. | can't -- 3 don't state. I'm referring in -- I'm citing the -- the

4 I can't comment one way or another. | don't have that 4 Morse study that has reviewed in the peer-reviewed

5 information. 5 literature.

6 Q. Let's go back to your expert report on 6 Q. Okay. So Morse 2003 represents that B cell

7 Page 24. 7 lymphomas in mice are not consistent with the same

8 A. (Witness complies.) 8 cells seen in humans.

9 Q. And Page 24 talks about the Wood study, which 9 A. Morse is saying that there are clear
10 is listed as Study 14 in Greim. Correct? 10 differences and in the biological development of
11 A. Yes. 11 lymphomas in rodents and humans. The immune system in
12 Q. And this is, again, a CD-1 mouse study. 12 mice and humans are well-known to be different.

13 Correct? 13 Q. Do you know whether Morse offers an opinion

14 A. That is what | have written here, yes. 14 on B cell lymphoma?

15 Q. And do you recall, as you sit here today, 15 A. | believe Morse does, yes.

16 whether this was 18-month or 100 -- or a 24-month 16 Q. And is it your testimony today that Morse

17 study? 17 states that B cell lymphoma seen in mice is not similar

18 A. This was an 80-week study. 18 to that seen in humans?

19 Q. It'sclose to 18 months. Correct? 19 MR. DHINDSA: Objection.

20 A. That's correct. 20 A. 1go back to the -- what I've already

21 Q. And you have a -- a criticism here of 21 testified to; that Morse points out that there are

22 Dr. Portier with regard to biological development of 22 clear differences in the biological development of

23 lymphomas in rodents and humans, and you cite to the 23 lymphomas in rodents and humans, and, thus, he's

24 Morse 2003 article. Correct? 24 questioning and leading me to question whether there's

25 A. Yes. 25 a connection between lymphomas in mice and humans.
Page 171 Page 173

1 Q. Is that your position, as you sit here today; 1 Q. And does he do this specifically for B cell

2 that there are clear differences in the biological 2 lymphomas in mice?

3 development of lymphomas in rodents and humans, as 3 MR. DHINDSA: You're asking him that question

4 described by Morse? 4 without showing him the article?

5 A. It's my testimony that Morse has made this 5 MS. ROBERTSON: He cited to it. He relied on

6 point that there are clear differences, and | cite that 6 it. It's his expert opinion. He should be

7 here. 7 able to testify what he relied on to make his

8 Q. Are you familiar with the data from Jackson 8 expert opinion.

9 Laboratory Mouse Tumor Biology Database? 9 A. And I'm relying upon the point made by Morse
10 A. What do you mean by am | familiar with it? 10 that there are clear differences in the development of
11 Q. Do you know it exists? 11 lymphomas in rodents and humans and that the immune
12 A. Do I know that Jackson Laboratory has such 12 systems in mice and humans are -- are different in
13 data? 13 important ways.

14 Q. Correct. 14 Q. Did Morse 2003 report on whether there were
15 A. | believe | do know that. 15 any similarities between lymphomas found in mice and
16 Q. And isn't it true that Morse 2003 and Morse 16 those found in humans, or did he only describe the

17 2010, both listed on your Materials Consulted, use 17 differences?

18 information from the Jackson Laboratory Mouse Tumor 18 A. To my knowledge, he was emphasizing the

19 Biology database in writing their articles on 19 differences.

20 lymphomas? Isn't that correct? 20 Q. When you say "emphasizing", does that mean to
21 A. | can't state with certainly one way or the 21 say that he didn't discuss the similarities?

22 other. 22 A. | don't recall one way or the other.

23 Q. Isn'tit true that B cell lymphomas in mice 23 Q. Isityour testimony today that some -- that

24 has been compared to human immunohistochemical 24 it is not possible for some mouse lymphomas to have
25 staining, and many feel that this exhibits a parallel 25 strong histologic similarities to the human NHL
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1 subsets? 1 testified and what my expert report states, is that in
2 A. Say that again, please. 2 looking at the individual studies and then looking at
3 Q. Isityour testimony today that based on your 3 the studies in aggregate, | saw no evidence of a
4 literature review, mouse lymphomas do not have strong 4 compound-related effect.
5 histo -- histologic similarities to human NHL subsets? 5 Q. And that's different of biological
6 A. Histologic similarities is a point in time. 6 plausibility. Is that what you're telling me?
7 It's a snapshot. It doesn't give me any insight into 7 A. Biological plausibility becomes an issue once
8 the development of the tumor. And so although there 8 one has seen a compound-related effect in a bioassay.
9 may be histologic similarities, it doesn't get to the 9 Now, I've looked at each of the individual
10 point of whether or not they have similarities in 10 studies, and I've looked across the studies in
11 development between mice and humans. They have same 11 aggregate to reach the conclusion there was no
12 cellular components. They both contain ribosomes, they 12 compound-related effect.
13 both both contain nuclei. 13 Q. Still didn't answer the question.
14 Q. Do you have whether mice and humans have the 14 A. Yes, it does --
15 same -- have similar histologic -- have histologic 15 MR. DHINDSA: Objection.
16 similarities for B cell lymphaoblastic cells? 16 A. -- answer the question. It states quite
17 A. Okay. | think where you're going with this 17 clearly that I did not see evidence of compound-related
18 information is really outside my scope of expertise. 18 effects.
19 You're now starting to enter into the realm of a 19 So I'm -- you're asking me on biological
20 pathologist. And the expert opinion that | was asked 20 plausibility to explain something that didn't occur. |
21 to provide was on the conduct of the animal studies, 21 can't do that.
22 not to histopathology. 22 Q. Well, in this section of the Wood, you have
23 So for the purposes of looking at this 23 talked about clear differences in the biological
24 information, | can't comment as an expert on the 24 development. You cite to Morse. And you then question
25 histopathology. 25 whether a connection between NHL in mice and humans can
Page 175 Page 177
1 Q. Okay. But as an expert, you do comment on 1 be definitively established.
2 the idea that your -- well, your opinion holds that 2 A. | see that section of my report, yes.
3 it's not biologically plausible for glyphosate to cause 3 Q. And that's what you cite to -- Morse to. To
4 NHL in humans. Isn't that correct? 4 the best of your ability, as you sit here today, you
5 A. My opinion is that glyphosate in the Wood 5 believe that's what that Morse citation stands for,
6 study did not induce a compound-related increase. 6 correct?
7 Q. What about your overall conclusion for the 7 A. To the best of my knowledge, Morse is
8 entirety of your expert report? Don't you conclude 8 pointing out that there are clear differences between
9 that it's not biologically plausible for glyphosate to 9 the development of lymphomas in rodents and humans and
10 cause NHL in humans? 10 that there are important differences in the immune
11 A. My overall conclusion from the seven rat 11 system. Only one issue that I looked at.
12 studies and the five mouse studies is that glyphosate 12 Q. Allright. So for the data for the Wood
13 did not induce compound-related effects that would lead 13 study, is this another one of the reports that you
14 me to conclude that there is no evidence of glyphosate 14 relied on the Greim summary tables in forming your
15 acting as a human carcinogen. 15 expert opinion, or did you have the raw data?
16 Q. Soyou don't offer an opinion as to 16 A. This report was in -- cited in Greim, so it
17 biological plausibility? 17 was in the Greim data tables. And I looked at the
18 MR. DHINDSA: Objection. 18 Giknis and Clifford data for historical controls as
19 A. Inmy report, would you like to point to my 19 well. And there -- if I remember correctly in this
20 report where we're talking about that? 20 study, there was also concurrent controls from the same
21 Q. I'mjust asking you if you reached a 21 lab -- concurrent controls. Historic controls in the
22 conclusion, based on your review, as it relates to 22 same time frame, conducted in the same lab.
23 biological plausibility. 23 Q. There were historic controls, not concurrent
24 MR. DHINDSA: Objection. 24 controls. You corrected yourself there, right?
25 A. Again, I'm going to come back to what I've 25 A. Concurrent controls would be from the same
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1 study. There were historical controls from other 1 Safepharm data here, when this is just one study, not a
2 studies in the same lab at the same time frame. 2 historical control data set?
3 Q. How did you get that data? 3 A. When | looked at the historical control data
4 A. It'sin the Tier 2 summary data. 4 cited in Giknis and Clifford, it indicated that it's
5 Q. What's the Tier 2 summary data? 5 unusual to have zero lymphomas in a control group.
6 A. Tier 2 summary data is the data from the -- 6 I then looked at this group, as well, to see
7 the lab. 7 in another study conducted at the same lab what their
8 Q. Isthe Tier 2 summary data from the lab 8 rates were.
9 publicly available? 9 Q. And is that appropriate methodology to
10 A. |don't believe that's publicly available. 10 follow?
11 Q. Sowho gave it to you? 11 A. Intrying to evaluate the overall value of
12 A. That would have been provided to me by the 12 the study and the quality of the data, yes, it wouldn't
13 attorneys. 13 be inappropriate to do that.
14 Q. Okay. And then can you point to me in your 14 Q. Why not use a historical-controlled data set,
15 Materials Consulted where you cite to Safepharm? 15 as compared to one study to compare? Isn't there a
16 A. Where | cite to Safepharm? 16 fear of skewing numbers?
17 Q. Right. You have it in parentheses here, so | 17 A. Again, I'm looking at historical controls --
18 assume it's listed in your Materials Consulted? 18 I'm sorry -- controls that were conducted by the same
19 A. | believe it's No. 185. 19 investigators, at the same lab and the same time, and
20 Q. Okay. Wood, et al., 185? 20 by same pathologists, | assume. Same lab, so | would
21 A. | believe that's the one, yes. 21 assume the same pathologists.
22 Q. Does that citation say Safepharm in there 22 Q. And so the Safepharm data set is used in your
23 anywhere? 23 expert report as the better data set, as compared to
24 A. No, it does not. 24 the concurrent controls? Is that correct?
25 Q. Okay. So how is a reader intended to follow 25 A. No. It's -- it is another piece of
Page 179 Page 181
1 to your citation here with Safepharm to Citation 185? 1 information that | can look at and help me in arriving
2 It would be a little confusing, wouldn't it? 2 at my conclusion as to whether or not this study
3 A. It would be a little confusing, yes. 3 performed as one would expect. Are the differences
4 MS. ROBERTSON: I'd like to mark Exhibit 4 there compound -- or potentially compound-related or
5 Foster 18-15. 5 not.
6 (Foster Deposition Exhibit 18-15 - Eric Wood 6 Q. Can you identify another instance in where it
7 Document, MONGLY07070096 through 0099 - 7 would be appropriate to apply a control group set from
8 marked for identification.) 8 one study, as compared to a historical-controlled
9 Q. [I'll represent for the record this was 9 database study? Have you ever done this before?
10 produced by Monsanto, and it starts with Bates number 10 A. Have | ever done --
11 MONGLY07070096 and ends with 0099. 11 Q. Have you ever chose to use one historical
12 Dr. Foster, have you seen this document 12 control study, as compared to a data set of historical
13 before? 13 controls in analyzing data?
14 A. Yes, | believe. | believe -- just let me 14 A. Well, the way -- the way you're phrasing your
15 look through it, please. Yes. 15 question is -- is difficult for me, because it sounds
16 Q. And is this document what you refer to in 16 like 1 do something at the exclusion of something else;
17 your materials consulted as 185? 17 that | just ignore it, and | -- and | don't. It's -- |
18 A. | believe that's correct. 18 weigh all the information before me and evaluate it.
19 Q. Okay. And so your expert report identifies a 19 Have | had the opportunity to do this
20 historical background incidence of 12 percent in the 20 previously? | don't recall having the opportunity to
21 18-month study from Safepharm. And that's what -- this 21 do it, because it's rare that you have control data
22 document, Exhibit 18-15, is what you're citing to 22 from another lab that's done contemporaneously by the
23 there, correct? 23 same investigators in the same lab and the same time
24 A. | believe that to be correct. 24 with the same pathologists.
25 Q. Okay. And why did you choose to use the 25 Q. Okay. And on the second page of this
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1 exhibit, in fact, the author is Brooks. s that 1 A. | seethat, yes.
2 correct? 2 Q. And do you know whether Greim identifies what
3 A. Sorry. The second page? 3 the animals are fed?
4 Q. Wood is listed as the third author, but 4 A. Greim provided me with the data tables and
5 the -- the first author there is Brooks. Correct? 5 summary of the studies. | don't believe that they
6 A. | seethat, yes. 6 stated the diet.
7 Q. Okay. And this article is titled CD-1 -- in 7 Q. Okay. So you're not aware today whether or
8 part, CD-1, in parens, (ICR) BR Strain Mice, correct? 8 not Wood was fed the same as Safepharm. Is that
9 A. ltis, yes. 9 correct?
10 Q. And your expert report indicates CR strain 10 A. | cannot state whether they were or were not.
11 mice. Is that a typo in your expert report, or is 11 Q. Doctor, you testified that this Safepharm
12 there another data set we should be concerned with? 12 data came from a Tier 2 summary. Can you explain that
13 I'm looking at Document -- I'm looking at No. 185 on 13 a little further, for what you mean by Tier 2 summary.
14 your Materials Consulted list. 14 A. Tier 2 summary, in my mind, is a second look
15 A. It's possibly that that's a typo. 15 at the overall data; the pooling of the data.
16 Q. And Citation 185, right? That's what we're 16 Q. And who conducted the Tier 2 summary that
17 talking about? Not the study? 17 you're talking about?
18 A. Well, it's possibly a typo somewhere. 18 A. Well, I believe this is Brooks.
19 Q. Okay. 19 Q. When you received this document, was it
20 A. | can't state where the typo came from. 20 received as produced and used as an exhibit here today?
21 Q. Well, if you can't state where the typo came 21 A. Idon't understand.
22 from, is there some other data you relied on here that 22 Q. Did it have any accompanying pages, or is
23 would match this title for the CR strain of mice? 23 this the complete document you used when you referenced
24 A. No, | don't -- no, | do not believe so. 24 Safepharm in cite to 185?
25 Q. Soitis this document that is 185? 25 A. My recollection is that this is how |
Page 183 Page 185
1 A. That's -- | would agree with that. 1 received the information.
2 Q. Would it have made a difference in your 2 Q. And on the second page of the exhibit, you do
3 analysis if you were aware that the animals in the 3 see that it says "internal publication”, correct,
4 Safepharm data set, which is Exhibit 18-15, were fed a 4 underneath the title and the author name?
5 different diet than those in the Wood 2009 study? 5 A. | seethat, yes.
6 A. Soin 18-15, they were fed a different diet? 6 Q. Okay. So what do you take "internal
7 Q. Would it make a difference of your analysis 7 publication" to mean?
8 if 18-15 animals were fed a different diet than those 8 MR. DHINDSA: Objection.
9 in the Wood 2009 study that you compare? 9 Q. In this context with this document.
10 A. It would be something that | would want to 10 MR. DHINDSA: Objection.
11 look at and | would want to know about. 1 did not note 11 A. Inthe context of this document, I believe
12 that as a difference in my analysis. 12 this is a report that was prepared by these authors for
13 Q. Sitting here today, do you know whether the 13 internal use.
14 Wood animals were fed the same as the Safepharm 14 Q. And these authors also conducted the Wood
15 animals? 15 2009 study. Do you know who sponsored the Wood 2009
16 A. | cannot state one way or another without 16 study?
17 that information. However, again, coming back to the 17 A. 1do not know that for sure at this point in
18 comment that | made, that this was work that was 18 time.
19 conducted by the same group, the same lab, at the same 19 MS. ROBERTSON: I'd go ahead and enter
20 time, with the same pathologist, | would anticipate 20 into -- as an exhibit 18-16 the Greim article
21 that they would most likely have been fed the same diet 21 that we've talked so much about.
22 and housed under similar conditions. 22 (Foster Deposition Exhibit 18-16 - Greim
23 Q. Okay. And we note here that there's a 23 Review Atrticle - marked for identification.)
24 certified diet fed to the Safepharm animals identified 24 (Discussion held off the record.)
25 as Rodent 5LF2. Correct? 25 MR. KALAS: Just note this is the article

47 (Pages 182 to 185)

Golkow Litigation Services - 1.877.370.DEPS




Case 3:16-md-02741-VC Document 656-17 Filed 10/28/17 Page 49 of 270

Confidential - Pursuant to Protective Order
Page 186 Page 188
1 without the supplementary material. 1 A. | don't know who Nufarm is, so they either
2 BY MS. ROBERTSON: 2 paid for it or they are the ones that conducted it
3 Q. Dr. Foster, this is the review article that 3 themselves. | don't know -- I'm not in the industry,
4 we've been discussing today, correct? 4 so | don't know if this is a contract lab or -- or what
5 A. (No response.) 5 they are.
6 Q. Isthis what you appreciate to be the review 6 Q. Okay. Well, we can look at the Table of
7 article that you -- 7 Contents here in Greim, and we see that Greim
8 A. This is -- yes, that -- this is the -- what | 8 identifies Monsanto, Cheminova, Feinchemie Schwebda --
9 appreciate to be the review article that I've used the 9 MS. ROBERTSON: I'm sorry, Court Reporter.
10 summary tables from. 10 A. -- Excel, Arysta Life Sciences, Syngenta,
11 Q. Okay. And Greim doesn't use the study 11 Nufarm.
12 authors. They number the studies and then put in 12 A. Yes.
13 parens the sponsor of those studies. Correct? On 13 Q. And these appear to be industry-sponsored
14 Table 1, first page. 14 studies and -- that's listed here, not the lab.
15 A. Yes, they do. 15 Correct?
16 Q. Okay. And so if we look for -- your expert 16 A. Sure. | can go with that.
17 report has Wood 2009b. We see that that's Study No. 8 17 Q. Okay. And so the Safepharm data that you
18 sponsored by Nufarm. Correct? 18 used that was for internal use only must be a Nufarm
19 A. Sorry? Say that again. 19 document. Correct?
20 Q. So your expert report identifies Wood 2009b. 20 A. Sorry. You're asking me in this Safepharm
21 A. Yes. 21 document here is a Nufarm document?
22 Q. And Greim identifies Nufarm 2009b as Study 8. 22 Q. Correct.
23 Your report says 14. | just want to make sure that we 23 A. 1would say that's possible, yes.
24 can be accurate here on the record as to whether this 24 Q. Okay. And if it's for internal publication
25 discussion here in your report is a or b. 25 only, how did you come to receive Nufarm unpublished
Page 187 Page 189
1 A. I'mgoing to have to check to be sure. It 1 documents?
2 could be a typo. 2 MR. DHINDSA: Objection.
3 Study -- Study 8. Sorry. This was -- Study 3 A. Inthe materials that | was provided to
4 8 was a study conducted in rats, whereas Wood, et al., 4 review, this is a document that was included.
5 2009 is Study 14, which is one that is conducted in 5 Q. Dir. Foster, would you call this Safepharm
6 CD-1 mice. So we're referring to Study 14 -- 6 document a historical control database? Would that be
7 Q. Okay. So I can change that to 2009a. 7 an accurate representation of it?
8 MR. DHINDSA: Well, I'm not sure about that. 8 A. Would | refer to it as a historical control
9 Counsel, if this -- if it helps at all, the 9 database? | would refer to it as contemporaneous
10 top of Table 19, it's actually listed as 10 control database.
11 20094, and then on the first line it's listed 11 Q. Dr. Foster, are you aware of the concept of
12 as 2009b. 12 dual controls?
13 MS. ROBERTSON: I'm just looking at the table 13 A. Yes.
14 of contents. 14 Q. And as you sit here today, do you know
15 MR. DHINDSA: Okay. 15 whether dual controls were applied to any of the
16 MS. ROBERTSON: I'm with you. | agree with 16 studies here in your expert report?
17 the confusion here. I'm just trying to make 17 A. Well, | think we need to define what is being
18 sure that we're all on the -- on the same 18 meant by "dual controls". What -- what are you asking
19 page of what we're talking about. 19 me here?
20 A. Yeah, we're all confused. 20 Q. What do you appreciate a dual control to
21 Q. Inany event, we're going to agree that Wood 21 mean?
22 2009 in your report is discussing Cd-1 mice and that 22 A. A dual control might be a control group that
23 that study was sponsored by Nufarm. Correct? 23 is through -- so you've got one control group that's
24 A. What do you mean by "sponsored by Nufarm'? 24 getting just the diet, and you've got another control
25 Q. Nufarm paid for the study to be conducted? 25 group that's just getting the vehicle.
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1 Q. And did you see that in any of these studies? 1 A. That novel, innovative methods should be
2 A. | don't recall seeing that in any of these 2 discounted and dismissed?
3 studies. 3 Q. Correct.
4 Q. One of your criticisms of Dr. Portier is his 4 A. It depends on the context. | -- | would need
5 use of pooling data. Isn't that correct? 5 to know more about what it is you're implying there.
6 A. I'mnot sure that | agree with the 6 I think we move forward by developing novel,
7 characterization of criticizing him. I'm saying that 7 innovative techniques that we put out to our colleagues
8 the use of pooling is an interesting concept that has 8 to debate, critique, evaluate, and help us to improve
9 not been validated in the overall literature. 9 and strengthen. Highlight where the weaknesses are and
10 Q. And you came to this conclusion by doing a 10 develop a better product.
11 PubMed search. Well, several of them. Correct? 11 Q. Let's look at Page 15 of your expert report.
12 A. Correct. 12 A. (Witness complies.)
13 Q. And when you engaged in your analysis of 13 Q. Now we're -- now, this -- it begins on
14 these carcinogenicity studies, did you consider 14 Page 14, and you're discussing the Lankas 1981 study.
15 comparison of similarly structured studies, meaning 15 Correct?
16 same rodent, same duration, same number of rodents? 16 A. On Page 14, beginning at -- near the top, it
17 Did you look at those studies together, or did you look 17 is the start of a discussion on the Lankas study.
18 at all the studies as a whole? 18 Q. Correct, yeah. All right. I'd like to
19 A. 1think | looked at it both ways. I think in 19 direct your attention to Page 15.
20 looking at the literature, | evaluated studies that 20 Now, page 15, in the last paragraph, you
21 were conducted -- so most studies that were conducted 21 state, "Dr. Portier speculates that the 26-month
22 in 18 month -- and conducted according to OECD 22 duration of the study offers unique insights that may
23 guideline carcinogenicity bioassays, | compared them, 23 be missed in a study lasting only 24 months."
24 yes. 24 Do you see where I'm reading?
25 Q. And your -- your evaluation of the studies 25 A. ldo.
Page 191 Page 193
1 certainly took into account comparing CD-1 mouse, 24 1 Q. And then you offer a counter to that, saying
2 month with other CD-1 mouse, 24 month, in part. 2 that you're not aware of any data that demonstrates a
3 A. Inpart, yes. 3 26-month study would detect tumors at any different
4 Q. And you identify on Page 11 that Dr. Portier 4 rate. Correct?
5 employs a novel statistical approach, as you already 5 A. No, that's not what | said. | said that I'm
6 stated, that is not generally accepted by regulatory 6 not aware -- sorry. I'm not -- "However, no evidence
7 toxicology. Isn't that correct? 7 is offered that | am -- and | am not aware of any
8 A. What I'm stating there is that in my 8 evidence demonstrating that a 26-month study would
9 knowledge, that it's an interesting proposal that has 9 detect interstitial tumors at any different rate than a
10 not stood the test of time. It hasn't been evaluated 10 24-month study."
11 in the literature. And as a consequence, I'm not sure 11 Q. Okay. Well, let's look at what | believe is
12 that it's appropriate to use in this context. | think 12 responsive to your criticism here of Dr. Portier, which
13 it's an interesting research proposal. 13 would be Page 34 of Dr. Portier's report.
14 Q. Has science developed over time? 14 A. Okay. Page 34?
15 A. Science continues to develop over time. 15 Q. Um-hum. | am trying to understand,
16 Q. And do methodologies change over time? 16 Dr. Foster, if this matches your criticism to
17 A. Methodologies always are changing, yes. 17 Dr. Portier that you identify on Page 15 of your expert
18 Q. lIs it your expert opinion that scientific 18 report.
19 analysis that is ahead of the curve should be 19 So if you could please look at the first full
20 discounted or dismissed? 20 paragraph after the third Lankas 1981, which is in
21 A. Sorry. My -- 21 bold, that begins with "however".
22 MR. DHINDSA: Objection. 22 A. Okay.
23 A. Isit my opinion -- 23 Q. After the second Lankas bold. Sorry?
24 Q. Your expert opinion, yeah. You have a lot of 24 A. I'mgoing to want to look at the entire
25 experience in science. 25 paragraph here to see what --
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1 Q. Okay. Understood. 1 go into whether there is a dose response.
2 A. --to get my context here. Okay. 2 A. It's something that goes into my overall
3 Q. And is this what you're -- is this paragraph 3 assessment of the study and whether or not the
4 what you're referring to on Page 15 of your expert 4 compound -- there are compound-related effects or not.
5 report, when you say, "Dr. Portier speculates..."? 5 Q. Okay. And on Page 14, you give us, again,
6 A. Yes, | believe that's what I'm referring to. 6 some percentages for historical control data in the
7 Q. And as you sit here today, do you still 7 second paragraph. I'll give you a moment to locate it.
8 believe that this portion from Dr. Portier's report is 8 A. Yes.
9 speculation? 9 Q. Why not use the concurrent controls?
10 MR. DHINDSA: Objection. | don't know which 10 A. Inthis particular study, if | remember
11 portion you're referring to. 11 correctly, there were a number of things that were at
12 A. What he's saying is that thyroid C cell 12 issue.
13 carcinomas could be a result of the longer exposure 13 In particular, the survival rate in the
14 period, even though the dose is substantially lower in 14 control group was lower than in the higher dose group.
15 the study compared to the other two. So he's saying 15 And for some reason in this study, the higher dose
16 "could". He's qualifying it as well. So it's -- it's 16 group survived longer and did better.
17 speculative. 17 Q. And that's why you used historic controls
18 Q. I'mjust asking if you're -- if as you sit 18 instead of the concurrent controls?
19 here today, you still agree that Dr. Portier speculated 19 A. ltis one of the things that | considered,
20 there. 20 yes.
21 A. 1 believe he speculated there, yes. 21 Q. And where did you find information related to
22 Q. It'simportant to consider study length and 22 the survival rates of the animals? It's uncited in
23 the incidence of any adverse effect, isn't it, 23 your report here.
24 Dr. Foster? 24 A. Again, this is one in which | believe,
25 A. It's important to evaluate the entire study, 25 because I didn't have the original data, | would have
Page 195 Page 197
1 not just the study length. 1 relied upon the Greim study, summary tables, and the
2 Q. You'reright. In part, study length is 2 write-up in the -- in the Greim paper, if | remember
3 important to consider when evaluating the entirety of a 3 correctly.
4 study. Correct? 4 Q. So maybe we should have cited to Greim there,
5 A. It would be one thing that | would look at, 5 correct?
6 yes. 6 A. I'msorry?
7 Q. And if tumors are observed in animals that 7 Q. So Greim could be cited there. Correct?
8 live for 26 months, but not in animals that live for 8 A. Greim could be cited there in that case, if
9 only 24 months, wouldn't it be a prudent observation 9 that was it.
10 that perhaps those extra two months need to be 10 Q. Would there be any other material you relied
11 considered when looking at the study results for the 26 11 upon that would give you such information?
12 months showing tumors? 12 A. Such as?
13 MR. DHINDSA: Objection. 13 Q. It's your report, Dr. Foster. | don't know
14 A. Again, | would come back to the argument that 14 everything you reviewed.
15 I would be looking at making comparisons of 15 So was there anything in addition to Greim
16 compound-related tumors. If there was a 16 that could have told you that the number of animals
17 compound-related tumor, then | would, indeed, look at 17 surviving to the end -- end of the study was higher in
18 that. But I did not see compound-related tumors here. 18 the dose groups than the controls?
19 Q. When you say "compound-related tumor", how do 19 A. Everything that | consulted is on my
20 you identify a compound-related tumor in advance of 20 Materials Consulted list. And in my review of this
21 looking at the study quality such as length, final 21 study, if I remember correctly, | looked at the Greim
22 results, survival rates, et cetera? 22 summary tables and the text.
23 A. ldon'tdoitinadvance. Idoitin-- by 23 Q. Which historical controls did you look at for
24 evaluating the entire study. 24 the study?
25 Q. So the duration of the study does, in fact, 25 A. Inthis particular case -- let me see if |
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Page 198 Page 200
1 can figure it out here. 1 one, and six. Correct?
2 If I remember correctly in this particular 2 A. Correct.
3 case, | may be referring to the Greim paper. 3 Q. And because of the 16 in the high dose group,
4 Q. The Greim paper is a review summary, correct, 4 that's why you include as the last sentence in the
5 not a historical control database. 5 second paragraph, "The neoplastic changes in the testis
6 A. No, it's not a -- a historical control 6 of the high dose group were evaluated to better
7 database. 7 elucidate their importance," is that your analysis you
8 MR. DHINDSA: s this an appropriate time for 8 were talking about or Greim's?
9 a break? 9 A. No, this is my evaluation.
10 MS. ROBERTSON: The question is pending. 10 Q. Okay. And so here you note that it's
11 He's looking. 11 important to look at the high dose group survival rate,
12 MR. DHINDSA: Okay. 12 compared to the controlled group survival rate, because
13 A. Okay. This is Study 1 under the Greim, so 13 these neoplasms may develop spontaneously. Correct?
14 this would have been material that | had from -- it's a 14 A. | think it's well-documented that neoplastic
15 Monsanto-funded study, so | believe | actually had the 15 changes can occur spontaneously. And in this
16 original data to look at. 16 particular study, we had a much higher survival rate in
17 Q. Right. But we're talking about historical 17 the -- the higher dose group than in the control group.
18 controls, and Monsanto doesn't have 18 Q. And as a result, you conclude that this can't
19 historical-controlled data sets, do they? 19 be -- the six interstitial testicular tumors are not
20 A. 1 don't know what Monsanto does or doesn't 20 compound-related tumors. Correct?
21 have. 21 A. Not solely on that basis.
22 Q. Well, in this instance, you said that you had 22 Q. Okay. What's the other basis?
23 the original Monsanto study, but we're talking about 23 A. So I'm looking at this. | see the
24 historical controls. So I just want to make sure that 24 pathology -- pathologist in their evaluation notes that
25 we're not -- we're not crossing hairs here. 25 there was absence of compound-related hyperplasia.
Page 199 Page 201
1 A. No, | getthat. So as I read the Greim 1 Hyperplastic changes would be expected to be present.
2 paper, investigators noted that a terminal sacrifice in 2 In -- if these were compound-related changes. | looked
3 the interest -- "The range of control animals, five 3 at the control. And then the -- | looked at the issue
4 contemporary studies, historical controls was..." The 4 of the higher survival rates in the high dose group,
5 incident with the highest dose was 12 percent, compared 5 versus the controls. And then | also went and looked
6 to contemporary historical controls. So this is where 6 at other animal studies that also looked at exposures
7 | believe I'm getting that information from. 7 that covered the same dose range, as well as much
8 Q. And you're talking about testicular tumors 8 higher levels. And I note that this was not reported
9 there? 9 in any other rodent study.
10 A. Interstitial cell -- yes, | believe | am. 10 Q. Interstitial testicular --
11 MS. ROBERTSON: Okay. We can take a break. 11 A. Testicular tumors.
12 MR. GOODALE: This marks the end of Media 4 12 Q. --tumors are not in any other rodent study.
13 in the deposition of Dr. Warren G. Foster, 13 A. | noted that there was no evidence in my
14 Ph.D. Going off the record at 4:14 p.m. 14 review of any compound-related replication of the
15 (Recess held.) 15 testicular tumors.
16 MR. GOODALE: Here begins Media No. 5 in the 16 Q. And for the Lankas study, the dose
17 deposition of Dr. Warren G. Foster, Ph.D. 17 administered to the high dose group is below OECD
18 We're back on the record at 4:33 p.m. 18 current guidelines, correct?
19 BY MS. ROBERTSON: 19 A. ltwas, yes.
20 Q. Okay, Dr. Foster, we're -- we were on the 20 Q. And, in fact, you note that it's 300 ppm of
21 Lankas study before the break and your analysis of the 21 glyphosates for the high dose group. Correct?
22 Lankas study. 22 A. Yes, | noted that that was the case, yes.
23 Now, still talking about the interstitial 23 Q. And do you know what 300 ppm correlates to
24 tumors of the testis, as stated in your expert report 24 for milligrams per kilogram per day?
25 on Page 14, the incidence is reported as zero, three, 25 A. | believe in the high dose group in the
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1 males, that equivalent -- the equivalent of that is 34, 1 per kilograms per day. So you're going to take a study
2 roughly, mg's per kg per day. 2 from 1981 in males, that from a high dose group
3 Q. And 31, almost 31 and a half for the males. 3 observation, and compare that to a study that has a low
4 A. That-- I'msorry. |thought that -- 31.5 -- 4 dose group administration, that has a similar to same
5 let me be clear -- is for the males. Sorry. 34 for 5 milligram per kilogram per day? Am | understanding
6 the females. 6 correct?
7 Q. And we can agree that that's a relatively, if 7 MR. DHINDSA: Objection.
8 not greatly, low dose for the high dose group. 8 A. What | stated was that there was no
9 Correct? 9 replication of the testicular tumors in other studies
10 A. That would be a low dose, yes. 10 that used similars doses through to much higher doses.
11 Q. And it was such a low dose -- did that come 11 You asked me was there another study that used any dose
12 into your consideration with result to six tumors seen 12 that was similar.
13 in the high dose group? 13 Q. Um-hum.
14 A. What do you mean, did it come into my 14 A. 1 gave you a study in which they used one of
15 consideration? 15 their doses that was similar and consistent with what |
16 Q. With six tumors in the high dose group, 16 had testified.
17 higher than any other group, doesn't this suggest that 17 Q. And that's the Atkinson study.
18 the tumors are compound-related, as compared to the 18 A. | believe that was the Atkinson study, yes.
19 controls, because the doses are so low? 19 Q. And which dose group are you referring to --
20 A. No. I mean, it -- in your control group, you 20 A. Sorry. Sorry. Letme --
21 don't have them surviving. And we know that the longer 21 Q. Sorry.
22 the animal lives, that spontaneous tumors occur, and 22 A. Let's just make sure we're talking the right
23 that the longer the animals live, the greater the 23 one here. Atkinson, et al., 1993. This is Greim, et
24 chance you're going to see tumors. 24 al., Study No. 3, Page 19 of my report.
25 Q. Andso-- 25 Q. And which dose group are you referring to
Page 203 Page 205
1 A. Spontaneously occurring. 1 that's similar --
2 Q. Sorry. Are you finished? | don't want to 2 A. So they have one dose group that's using 11
3 cut you off. I'msorry. 3 mg's per kilogram.
4 A. You can cut me off now. 4 Q. And that's the low dose group, correct?
5 Q. Okay. Sorry. So -- so, yeah, we can agree 5 A. That's the low dose in that group.
6 that the longer the animal lives, the more likelihood 6 Q. And you didn't see a replication with the --
7 there is for a spontaneous tumor to occur. Correct? 7 with tumor incidents in the Atkinson low dose group for
8 A. Correct. So in this particular study, even 8 these testis interstitial cell tumors --
9 though the doses are lower, I've got a problem with the 9 A. That's correct.
10 study on the basis that the low dose, survival bias, 10 Q. --or testicular tumors.
11 the histopathology report, and the lack of replication 11 A. That's correct. And if you look at Suresh,
12 of the diet -- of the outcome in other well-conducted 12 Greim study, they use the males a dose of 6.3 mg's.
13 studies that use this dose and much higher doses. 13 So it's a little bit lower, covering the same
14 Q. Can you identify a study that uses a dose 14 range, going 6.3 for 59.4 to 592.
15 that's even within 500 ppm of the Lankas study? 15 (Witness asked for clarification by the
16 A. Atkinson used a dose of 11 mg's per kilogram, 16 reporter.)
17 so that would be in the same ballpark. 17 A. 59.41t0595.5 mg's per kilogram per day. So
18 Q. For the high dose group? 18 they're overlapping that dose range.
19 A. Sorry. You asked me if they used any -- any 19 Q. Now, Dr. Foster, did the Atkinson study
20 dose that was in that range, not the high dose. Any 20 authors report on all 50 animals in the low dose group
21 dose. 21 when they did their final analysis, as it relates to
22 Q. Well, would you compare a high dose group 22 testicular tumors?
23 result to a low dose group result? 23 A. The Atkinson study is the study in which they
24 A. 1 would compare on the equivalent dose. 24 looked at the control in the high dose group and made
25 Q. But an equivalent dose is based on milligrams 25 their comments there, if | remember correctly.
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1 Q. So, Dr. Foster, how did you compare the 1 did not find them. So they were not reported.
2 Lankas study high dose group with the Atkinson study 2 Q. And is your testimony today that Suresh
3 low dose group for testicular tumors? 3 conducted a different analysis than Atkinson 1993? Is
4 A. If you're seeing something that's 4 that my -- is that correct?
5 compound-related, you would expect to see a dose 5 A. What do you mean by a "different analysis"?
6 response with higher -- as you got higher. They did 6 Q. Well, Atkinson did not report on tumors --
7 not see that in that study. 7 all the tumor incidences seen, unless it
8 In the high dose group, there was no report 8 showed positive -- unless there was a positive finding
9 of a testicular tumor. 9 or compound-related finding between the control group
10 Then you look at the Suresh, another study 10 and the high dose group. Correct?
11 covering the same dose range. They don't see it 11 A. They -- the way | understand the Atkinson
12 either. 12 study to have been conducted is they looked at the
13 Q. Okay. But my question wasn't that. My 13 control versus the high dose group and -- to determine
14 question was whether Atkinson looked at the 50 animals 14 whether or not there were tumors being seen there that
15 in the low dose group receiving the like -- the similar 15 were different than the control, to decide whether or
16 dose that Lankas high dose group received. Did the 16 not they were going to invest the money to go back and
17 study authors look for testicular tumors? 17 look at the intermediate doses.
18 A. Not in the low dose group, because they 18 Q. Okay.
19 didn't see them in the high dose. 19 A. That would be my interpretation of their
20 Q. So how did you compare the Atkinson low dose 20 thinking in that study.
21 group to the Lankas study? 21 Q. And is that the same or different from the
22 A. ldidn'tsay | did. The way I -- | stated my 22 study analysis of Suresh?
23 testimony was that in studies that looked at similar 23 A. That is different -- different than what
24 doses through to higher, they did not see a replication 24 Suresh did.
25 in testicular tumors. 25 Q. So when you conclude that the interstitial
Page 207 Page 209
1 Atkinson -- you asked me which studies 1 testicular tumors have not been replicated, that's by
2 covered similar doses. Atkinson is one that did. They 2 looking at the Suresh report. Is that correct?
3 only looked at the high dose versus the control. 3 A. Looking across all the studies, I see no
4 If one is seeing a compound-related effect, 4 replication of testicular tumors in any study.
5 one would expect to see that if there were 5 Q. Now, your first full paragraph on Page 15,
6 compound-related effects, as you increase dose, you 6 still talking about the Lankas study, observes that the
7 would see an increase in the number of tumors. That 7 statistical significant disappears once thyroid C cell
8 wasn't seen in control versus the high dose group. 8 adenomas and carcinomas are combined. Do you see where
9 Then you go on to Suresh, that did look at 9 I'm at?
10 the animals from all the dose groups, and they don't 10 A. I'mreading that paragraph now. Yes.
11 see an increase in testicular tumors. 11 Q. Okay. And so once you combine the carcinoma
12 Q. Isit-- 12 with the adenoma and the thyroid C cell for female
13 A. Soit's not just looking one -- one off at 13 animals only, there's no statistical significance.
14 one end point. 14 A. Correct.
15 Q. As youssit here today, do you know how many 15 Q. Do you know what animals McConnell 1986 used
16 testicular tumors appeared in the low dose group in 16 when they published this article that you cite?
17 Atkinson? 17 A. | cannot recall at this point in time which
18 A. No, | do not. 18 animals they were looking at.
19 Q. As youssit here today, do you know how many 19 Q. Would it make a difference to combining
20 testicular tumors appeared in the low dose group of 20 adenomas or carcinomas as to what animals McConnell is
21 Suresh? 21 talking about?
22 A. Inthe Suresh study -- This is Study 4. In 22 A. It depends on the context in which this is
23 this study was a negative study. They did not find 23 being written. If he's talking as a pathologist and
24 evidence of compound-related tumors. They would have 24 stating that this is the appropriate thing to do in
25 evaluated the testis as -- in a thorough study. They 25 evaluating rodent carcinogenicity assays, then, no, |
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1 don't think it does. 1 pursuant to OECD guidelines should not be part of the
2 Q. Let's take a glance at Stout and Ruecker 1990 2 final statistical analysis from a main study?
3 test on Page 16 and 17 of your expert report. 3 A. They would be -- normally would be omitted.
4 A. Yes. 4 Q. Now, in this same discussion, you again note
5 Q. Stout and Ruecker is a Monsanto study, 5 historical controls and a range of zero to 17 percent
6 correct? 6 for these pancreatic islet carcinomas. Correct?
7 A. This was a study conducted by Monsanto in 7 A. ldon't see where you are.
8 Sprague-Dawley rats. 8 Q. The third paragraph. | apologize. Please
9 Q. And is this one of the studies that you 9 take your time.
10 received the full data set for? 10 And here in Footnote 2, you give -- you offer
11 A. Yes. 11 your methodology behind using the range of historical
12 Q. And here you discuss the results of the Stout 12 controls, as -- as opposed to the mean. Correct?
13 and Ruecker using 60 animals in each group. Is that 13 A. This is where I'm talking about that issue,
14 correct? 14 yes.
15 A. Those are the numbers that they had, yes. 15 Q. Okay. And sitting here today, you believe
16 Q. Okay. If I could direct you to the Greim 16 it's most appropriate to use the range of historical
17 paper, Study 2, that you have in front of you. 17 controls as compared to the mean? Is that correct?
18 A. Sure. Somewhere. 18 A. ldo.
19 Q. Exhibit 18-16. Isn't it true, Dr. Foster, 19 Q. And for support of this, you cite to Baldrick
20 that Greim uses 50 animals when discussing the Stout 20 2005 and Baldrick 2007.
21 and Ruecker study? 21 A. That's correct.
22 A. Thisis Table No. 5? Where are we looking? 22 (Discussion held off the record.)
23 Q. I'mlooking at -- 23 Q. Dr. Foster, we -- we'll mark both Baldrick
24 A. I'msorry. Inthe text? 24 2005 and Baldrick 2007 -- Baldrick 2005 will be Foster
25 Q. Yeah, 191 of the Greim article, Study 2, 25 Exhibit 18-17.
Page 211 Page 213
1 Monsanto 1990. 1 (Foster Deposition Exhibit 18-17 - Baldrick
2 A. He's reporting 50 animals per dose group. 2 2005 Study - marked for identification.)
3 Q. As youssit here today, do you recall where 3 Q. And Baldrick 2007 will be Foster 18-18.
4 you got the number 60? 4 (Foster Deposition Exhibit 18-18 - Baldrick
5 A. I'm just reading through my report now. If | 5 2007 Study - marked for identification.)
6 remember correctly, they used 10 animals in this study 6 Q. Hereis 18-18.
7 as an interim sacrifice, leaving the 50 animals to go 7 (Discussion held off the record.)
8 through to the study conclusion. 8 Q. And these are the articles you refer to.
9 So | believe Greim is talking about the study 9 Correct, Dr. Foster? | pulled the correct articles?
10 conclusion. | think at the start here, I'm talking 10 1'd like your confirmation, please.
11 about the 60 that entered per each dose group, from 11 A. | believe these are the articles, yes.
12 which ten were used for intermin sacrifice. 12 Q. Okay. And we see that 18-17 deals with
13 Q. Okay. In the second paragraph of your expert 13 Sprague-Dawley rats, and 18-18 is CD-1 mice. Right?
14 report on Page 16, under the Stout and Ruecker study, 14 A. Correct.
15 when you provide the numbers for pancreatic islet cell 15 Q. Now, this -- the subject of this article is
16 adenomas, you do use the denominator using presumably 16 for comparison of tumor data with dual control groups.
17 the number 60. Correct? 17 Correct?
18 A. | have here, yes. 18 A. Yes.
19 Q. And why did you include the ten interim 19 Q. Okay. And so in the context of your
20 sacrificed animals in your overall -- in your 20 methodology used for the use of range of historical
21 identification of the pancreatic islet cell -- islet 21 controls, you choose to cite to two articles related to
22 cell adenomas? 22 dual control groups. Correct?
23 A. | believe that the reason that it was 60 was 23 A. They are talking about dual control groups,
24 looking at the overall study. 24 yes.
25 Q. lIsn'tittrue, Dr. Foster, that interim Kills 25 Q. And dual control groups are different from
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1 historical control groups. Correct? 1 referenced here in OECD guidelines?
2 A. Yes. | believe that to be true. 2 A. | may have looked at it at some point during
3 Q. So Baldrick 2005 and Baldrick 2007 don't 3 my time as the Canadian national coordinator for OECD.
4 necessarily support your position that the use -- that 4 I did not look at it in the context of this study, that
5 the range of historical controls, as opposed to the 5 I recall.
6 mean, is the most appropriate and common standard 6 Q. And Elmore and Peddada, as cited here in the
7 practice for interpreting toxicologic data, does it? 7 OECD guidelines, discuss how historical controls need
8 A. I'm going to take a few minutes to review the 8 to consider rogue outliers. Correct?
9 paper. 9 A. That's what they are saying, yes.
10 Q. Dir. Foster, sitting here today, if you can't 10 Q. And when you use a range of historical
11 tell me whether Baldrick 2005 and 2007 support your 11 controls, as compared to the mean, are you not more
12 Footnote 2, we can just move on. 12 likely to have a rogue outlier when you use the range?
13 MR. DHINDSA: Objection. 13 A. ltis possible that you could. However, |
14 Q. lwon'task any more questions on these 14 did not rely on historic controls or concurrent
15 documents. 15 controls in reaching my opinion. They are but one
16 MR. DHINDSA: Objection. He's still 16 factor.
17 reviewing these documents. 17 Q. And when you looked at the historical
18 Q. | have no further questions on these 18 controls of Chandra in 1992 that reported a historical
19 documents. 19 control range of zero to 17 percent, did you look at
20 Dr. Foster, as part of your review of the 20 the historical control data to consider whether there
21 literature related to forming your expert opinion, you 21 was an outlier making the range so large?
22 looked at the OECD guidelines. Correct? 22 A. I'msorry; where are we?
23 A. Correct. | used OECD guidelines. | looked 23 Q. Page 16 at the bottom.
24 at them. 24 A. Okay.
25 Q. I'mgoing to mark Foster Exhibit 19. 25 Q. Accompanying Footnote 2, the range is zero to
Page 215 Page 217
1 (Foster Deposition Exhibit 18-19 - OECD 1 17 percent. And you, | believe, are referencing
2 Guidelines, Guidance Document 116 - marked 2 Chandra, et al., 1992.
3 for identification.) 3 A. Correct.
4 Q. Dr. Foster, | just handed you Guidance 4 Q. And did you look at Chandra, et al., 1992, to
5 Document 116. And -- and you consulted this document 5 determine whether there was an outlier with respect to
6 in preparation to author your expert report. Correct? 6 this range of historical controls?
7 Report. Citation 144. | just want to make sure this 7 A. Well, they're looking at the range, whereas
8 matches and | pulled the correct version. 8 what you're referring to is this -- let's go back to --
9 A. I've looked at these documents, yes. 9 what page was it? 134?
10 Q. I'd like to direct your attention to 10 Q. It was Section 4.22, if that helps out. And
11 Page 135, which discusses Historical Control 11 1 will confirm 135.
12 Considerations, Section 4.22. And, Dr. Foster, these 12 A. They are saying the mean and the standard
13 are the guidelines that you've referenced throughout 13 deviation can be affected by a rogue outlier, while the
14 the day with your use of the historical controls and 14 mean and interquartile range is not. Here I'm talking
15 the evaluation of forming your expert opinion. 15 about range. 1'm not talking about the mean, the
16 Correct? 16 standard deviation.
17 MR. DHINDSA: Objection. 17 Q. You're talking about the interquartile range?
18 A. | have familiarity with OECD and their 18 A. I'mtalking simply about the range, not the
19 guidelines, and | have referred to them. 19 interquartile range. The range, period.
20 Q. And Paragraph 400, referring to EImore and 20 Q. Okay. So historical control considerations
21 Peddada 2009, discusses the incorporation of historical 21 as outlined by OECD don't talk about using the range,
22 control data and statistical analysis of 22 do they?
23 carcinogenicity studies, correct? 23 A. They don't exclude using it, no.
24 A. Yes. 24 Q. So what are you basing your methodology on
25 Q. Okay. Did you review Elmore and Peddada, as 25 for using the range in your expert report?
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1 A. Almost 30 years' experience working in the 1 A. In this particular case, that's in reference
2 field. And, again, it wasn't the only thing that | 2 just to the males.
3 relied upon. 3 Sorry. Are we --
4 Q. What else did you rely upon? 4 Q. I was trying to figure out why you choose to
5 A. | looked at whether or not these were 5 use historical controls as opposed to concurrent
6 compound-related effects based on the conduct of the 6 controls here.
7 study. 7 A. Okay. I'm--again, I'm looking at the
8 So my methodology throughout all was 8 overall conduct of the study. I'm seeing differences
9 assessing survival of the animals. Was there systemic 9 in survival rate. And then I go on and I also note
10 toxicity -- signs of systemic toxicity seen. Were 10 that the USEPA requested that additional data on
11 there histopathological evidence of tumor progression. 11 historical controls be looked at as well.
12 Things like that. 12 So it was not just me. USEPA is asking that
13 Q. Okay, yeah, | didn't ask a proper question. 13 they look at historical controls as well.
14 | thought you were saying that you relied on 14 And this is in the context of the thyroid C
15 other things beyond your experience to use the range of 15 cell adenomas and hyperplasia. The hepatocellular --
16 historical controls, and | was asking what else you 16 (Witness interrupted by the reporter.)
17 relied on that supports your use of ranges. 17 A. Thyroid C cell adenomas, carcinomas, and
18 A. Again, this is common throughout toxicology. 18 hyperplasia; hepatocellular adenomas, carcinomas, and
19 Q. Do you find the range to be more relevant 19 hyperplasia; and, three, the keratoacanthomas.
20 than the mean when applying historical control data to 20 Q. Okay. Butthe EPA didn't ask for historical
21 rare tumors? 21 control data related to the pancreatic islet cell
22 MR. DHINDSA: Objection. 22 adenomas. Isn't that correct?
23 A. Again, | don't rely upon it to the exclusion 23 A. Not in this case, no.
24 of other factors. It's something that | look at. 24 Q. But you consulted historical control data
25 Q. So you can't answer that question because you 25 sets.
Page 219 Page 221
1 don't isolate that particular analysis when deciding 1 A. In order to conduct a fulsome analysis of the
2 whether to use historical controls. Is that correct? 2 study, yes, | did look at historical controls.
3 MR. DHINDSA: Objection. 3 Q. Was this use of historical controls based on
4 A. 1look at the data, I look at what's -- the 4 using the study results from the 60 total animals, as
5 controls are doing. If there's reason for me to look 5 reported in your report, including the interim
6 at historical controls, then | will do so. But I'd 6 sacrificed?
7 look at it in the context of the overall study. 7 A. | believe that's correct.
8 Q. And what was your purpose in using historical 8 Q. Let's take a look at the Brammer study, which
9 controls in the Stout and Ruecker analysis? 9 is the very next page in your expert report on Page 17.
10 A. Inthis particular study, we see differences 10 A. Yes.
11 in survival with higher survival in the high dose 11 Q. And, here again, we're -- we have a
12 groups. So 29, 38, 34, 34. 12 discussion on historical control data, this time using
13 In males, you're look -- sorry. That was 13 Giknis and Clifford 2011. Correct?
14 males. 14 A. Correct.
15 Now, in this study, I also note that there 15 Q. And in your analysis, what did you -- what
16 was a number of issues going on as well. There's no 16 led you to use the Giknis and Clifford 2011 historical
17 change in food consumption, but there's also a change 17 control data set?
18 in increased liver weight found in the males. Seeing a 18 A. Inmy analysis of the data, | believe that |
19 sign of increased liver weight tells me that I've got 19 looked at Dr. Portier's report and noted that he used
20 liver induction, and that is potentially confounding 20 it, so | went and looked at it as well.
21 effects at higher dose. 21 Q. And did you find it sufficient for the
22 Q. But, Dr. Foster, you state on Page 16 that 22 purposes of this study?
23 the data taken together suggests that the dose 23 A. Did I find what sufficient for the purposes
24 selection was considered adequate for females. Are you 24 of this study?
25 speaking only to the males? 25 Q. A sufficient historical control database to
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1 apply to the Brammer results. 1 report equal or less than 2 percent incidence of liver
2 A. | believe it was appropriate to apply in this 2 adenomas in Wistar rats.
3 study. 3 Given that knowledge, isn't the range of zero
4 Q. Do you know the years of the Giknis and 4 to 17.5 percent an example of how using ranges for
5 Clifford data set? 5 historical controls may skew results?
6 A. Do we have a copy here that we can refer to? 6 MR. DHINDSA: Objection.
7 Q. I'mjust asking if you know it off the top of 7 A. It's an example of where you have a wide
8 your head. 8 range. And if you take an average or look at the
9 A. Off the top of my head, | don't know. 9 percentage of below a certain value, you can get a
10 Q. Okay. Did you look at each of the studies in 10 different number.
11 this historical controlled data set to determine 11 (Discussion held off the record.)
12 whether there was an outlier causing such a large 12 MR. GOODALE: Off the record at 5:17 p.m.
13 range? 13 (Recess held.)
14 A. (No response.) 14 MR. GOODALE: We're back on the record at
15 Q. In liver adenomas in Wistar rats. 15 5:31 p.m.
16 A. How would you look at an outlier in an 16 BY MS. ROBERTSON:
17 individual study, when it only reports the total 17 Q. I'm marking as Exhibit Foster 18-20 an
18 number? 18 article entitled "Proliferative and Non-proliferative
19 Q. The historical control data set, is what | 19 Lesions in the Heart and Vasculature in Mice", as
20 asked about. 20 authored by Elwell, et al.
21 Did you look at each of the studies in the 21 (Foster Deposition Exhibit 18-20 - Elwell
22 historical control data set taken as a whole and 22 Article - marked for identification.)
23 determine whether there was an outlier at any of that 23 Q. Dr. Foster, is this the article that we
24 historical control data, such that the range of zero to 24 talked about earlier that is your Citation 39 in your
25 17.5 percent for liver adenomas in Wistar rats is not a 25 Materials Considered -- Consulted list at the end of
Page 223 Page 225
1 wholly correct number? 1 your expert report?
2 A. It's a correct number for the range for all 2 A. Yes, this is the article.
3 of the studies that they looked at. 3 Q. We were handed this article by Monsanto
4 In order to determine whether or not there's 4 counsel around 2:00 p.m. today after the lunch break.
5 a statistical outlier, one would be required to do a 5 Did you give this report to the attorneys at the break?
6 Grubbs test. | did not do a Grubbs test here. 6 A. Yes.
7 Q. Dr. Foster, are you aware that 13 of the 16 7 Q. How did you locate this article today?
8 studies in the historical control data set, Giknis and 8 A. What do you mean, how did I locate it today?
9 Clifford 2011, show a response of less than or equal to 9 Q. How is it that you were able to give it to
10 2 percent? 10 your attorneys today?
11 A. | don't have recollection of that at this 11 A. When it was requested that | obtain --
12 point in time. 12 MR. DHINDSA: I'm going to object to that
13 Q. Would it change your application of the 13 line of inquiry.
14 Giknis and Clifford data set to -- to note liver 14 MS. ROBERTSON: How did he get the document?
15 adenomas with a range of zero to 17 1/2 percent? 15 MR. DHINDSA: Yeah, | thinkit's --
16 MR. DHINDSA: Objection. 16 conversations between counsel and the
17 A. It wouldn't cause me to change my view. | 17 deponent are privileged.
18 would still look at the range. They -- we have studies 18 Q. Dr. Foster, did Monsanto's counsel give you
19 that have had high response. One might want to look at 19 this document?
20 that and say, well, we've got a study here that's a 20 A. No, they did not.
21 high response; how do | interpret it. 21 Q. How did you come about obtaining this
22 So as -- looking at it as one factor in my 22 document?
23 overall assessment. 23 A. | found this document through my PubMed
24 Q. Dr. Foster, 81 percent of the studies in the 24 search, and | reviewed the document. And then when |
25 historical control database for Giknis and Clifford 25 was informed that you wanted a copy of it, as |
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1 mentioned earlier today, | had already left my office 1 report?
2 and was not able to locate it in my home office, and so 2 A. Part of the reason. And then | also cited --
3 | asked one of my colleagues if they could look for it 3 or | didn't cite in the text, but I also have Cohen in
4 for me. 4 my Materials Considered list, which also looked at the
5 Q. And that's how you located the document 5 same issue.
6 today. 6 Q. And in the Elwell article, can you please
7 A. They were able to provide me with the 7 point me to where Elwell is stating that in CD-1 mice
8 photocopy, yes. 8 hemangiosarcomas are common neoplasms?
9 Q. Not had time to study the document or review 9 A. So in the introduction, they talk about it.
10 the document, given the density, but you have reviewed 10 And then when you go to Page 5, they are talking about
11 this document in connection with forming your expert 11 Figures 2 -- 22 to 23, where they talk about it.
12 opinion. Correct? 12 Q. Okay. And in the introduction, can you
13 A. | have reviewed this document, yes. 13 please direct me -- because | must be missing it --
14 Q. I'd like to direct your attention to Page 5, 14 where they are talking about CD-1 mice.
15 which is shown in the upper right-hand corner. 15 A. They are talking about mice in general.
16 A. The number 5 is, yes. 16 Q. Isn'tit true that tumor incidences in mice
17 Q. Yes. And, also, on that page in the 17 occurred differently among different strains?
18 right-hand column we see hemangiosarcomas. Correct? 18 MR. DHINDSA: Objection. Vague.
19 A. Correct. 19 A. Yes. Do you have a -- are you -- are you
20 Q. lIsitnot -- it's true, isn't it, that this 20 suggesting that CD-1 mice might be different than other
21 is the only place that mentions hemangiosarcomas with 21 mice?
22 discussion? 22 Q. Well, isn't it true that CD-1 mice are
23 A. What do you mean, "with discussion"? 23 different than other mice?
24 Q. Let me ask it another way, Dr. Foster. 24 A. I'mnot sure that the -- the information
25 Does Page 5, the paragraph on 25 that's providing [sic] in this report is suggesting
Page 227 Page 229
1 hemangiosarcomas, support your statement in your expert 1 that it's different for CD-1 mice. They are talking
2 report wherein you cite to Elwell for the premise that 2 about mice in general. These people, | believe, are
3 hemangiosarcomas are common in CD-1 mice? 3 pathologists, so I'm going to rely upon them.
4 A. This is one area in the report in which they 4 Q. Okay. And in the section from this article
5 talk about it. 5 on Page 2, first column, Amyloidosis, we get a specific
6 Q. And is this the area that supports your 6 reference to B6C3F1 strains and CD-1 strains. Correct?
7 statement on Page 22 that tumors are rare in human, but 7 A. Yes.
8 they are common neoplasms of mice, citing to Elwell 8 Q. Butwe don't get any specific such reference
9 2004? 9 in the hemangiosarcoma section, correct?
10 A. This is one area where | saw it. And then 10 A. To aspecific strain being different? No.
11 the other, I note in the introduction they also point 11 Q. Okay. Doctor, if I could direct your
12 out. The -- given the relatively common occurrence of 12 attention to Page 18 of your expert report.
13 spontaneous background lesions and the potential for 13 A. (Witness complies.)
14 treatment of disk lesions in the cardiovascular 14 Q. We talked a lot today about comparing
15 system -- 15 studies, quality of studies, considering studies.
16 (Witness asked for clarification by the 16 Correct?
17 reporter.) 17 A. Yes.
18 A. Sorry. So in the introduction, they point 18 Q. And as part of your consideration for the
19 out, "Proliferative and non-proliferative lesions of 19 studies and the material, you note the publication year
20 the blood vessels are not uncommon in mice. Given the 20 as relevant to study publications, for example, in the
21 relatively common occurrences in spontaneous and 21 context of applying historic controls. Correct?
22 background lesions --" so this -- they're giving this 22 A. I've-- I'msorry. Are you referring to when
23 asthe rationale for why they're doing this study. 23 | cite -- say Wood 2009a?
24 Q. Okay. And so is their rationale what caused 24 Q. Just generally throughout your report, you do
25 you to cite to Elwell 2004 on Page 22 of your expert 25 have a mind toward citing to data and literature that
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1 matches or is within the similar time frame as the 1 (Discussion held off the record.)
2 study you're discussing. Correct? 2 Q. Yeah, Environmental Health Perspectives.
3 A. I'mtrying to do that, yes. 3 A l--
4 Q. Okay. 4 Q. Are you familiar with that journal?
5 A. And, also, just trying to make it possible so 5 A. | --1am familiar with that journal. I've
6 that we can refer to the right study. Thisisa--a 6 published it in the past, and | have reviewed for them.
7 voluminous amount of -- of literature to look at. And 7 Q. And you find it to be a reputable journal?
8 as we've both noted, looking at the individual studies 8 A. | don't know what you mean by "reputable”.
9 and looking at Greim, there is some difficulty in 9 Q. Well-respected?
10 matching them up, so. 10 A. ltis one of many scientific journals that we
11 Q. Right. And just so the record's clear, we're 11 publish in.
12 talking this time about Wood and the Wistar rat study. 12 Q. Yeah. Standing alone. But it's not, for
13 Not the mouse. We previously talked about the mouse. 13 example, a journal that's supported by lobbyists or
14 A. This is -- excuse me -- Greim Study 8, and 14 anything like that. It's a scientific journal.
15 it's in the Wistar rats, that's correct. 15 A. Environmental Health Perspectives is a
16 Q. Okay. And you have a reference here related 16 journal that is published by the Environmental
17 to mammary gland tumors and that they are common in 17 Health -- sorry -- Environmental Protection Agency. |
18 rats with a prevalence of 57 percent in female 18 believe they own and operate it.
19 Sprague-Dawley rats that are allowed to live out their 19 Q. Okay. By chance, have you read the articles
20 naturally lifespan. Correct? 20 by Lauren Zeise, Z-E-I-S-E, et al., on dose response
21 A. Correct. 21 relationships for carcinogens?
22 Q. Are animals -- were animals in the Wood 2009 22 A. It'snot ringing a bell for me at the moment.
23 rat study allowed to live out their natural lifespan? 23 Q. Dr. Portier -- I'm sorry. My apologies.
24 A. No. They were -- this was a rat study, so it 24 Dr. Foster, isn't it true that animal
25 was a two-year carcinogenicity study. 25 bioassays can be looked at using non-linearity and
Page 231 Page 233
1 Q. Isittrue that mammary gland tumor incidence 1 linear trends?
2 is likely to increase the longer the rat lives? 2 A. 1would have to look at the paper in order to
3 A. Yes. 3 get some context about where this is being referred to.
4 Q. And isn'tit true that the Wood 2009 rat 4 Q. Dr. Foster, do you use linear trends when
5 study was only an 18-month study? 5 analyzing the data for your expert report?
6 A. | believe it was a two-year cancer bioassay. 6 A. | have as one -- one factor looked at that.
7 Q. Doctor, does your review in Greim just now 7 Q. And when you see a dose response that doesn't
8 refresh your recollection that this is a 18-month study 8 offer a linear trend, isn't it true that you determined
9 in rats? 9 the dose response is not compound-related?
10 A. I'mjust looking for the right place. So 10 A. Not based solely on that issue, no.
11 there is the Nufarm 2009b. This is Wood Study No. 8. 11 Q. Butin part.
12 Q. Yes. 12 A. ltisafactor that | look at, yes.
13 A. And this is a duration of two years. 13 Q. Isn'tit true that a rare tumor will likely
14 Q. And you relied on Greim to get this data, not 14 result in a sublinear trend?
15 the actual study report. Correct? The study data. 15 A. ltis possible, yes.
16 Sorry. 16 Q. And under your analysis, rare tumors would be
17 A. Inthis case, | believe | looked at Greim for 17 dismissed or speculated, at least, because further
18 the data tables, and then I also -- if | remember 18 evaluation would need -- be needed, even though a dose
19 correctly, | also looked at Dr. Portier's report. 19 response is shown.
20 Q. Okay. Dr. Foster, are you familiar with the 20 MR. DHINDSA: Objection.
21 journal Environmental Health Perspectives? 21 A. | don't understand the question. Can you
22 A. Sorry. The Journal of Environmental Health 22 restate that, please.
23 Perspectives. 23 Q. Ifyou observe a sublinear trend in the data,
24 Q. Perhaps I got the name wrong. | better 24 you don't determine that that sublinear trend is a
25 check. 25 positive study. Correct?
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1 MR. DHINDSA: Objection. 1 variance, as to when a resubmission may be reviewed

2 A. |don't determine that it is a positive or 2 again and published?

3 negative study based on that factor alone. 3 MR. DHINDSA: Objection.

4 Q. Now, you see the list. Many publications -- 4 Q. Like, is there a -- such a thing as a rush

5 or -- yeah, publications, journals where you're a 5 review?

6 journal referee. We discussed that a little bit 6 A. (No response.)

7 earlier this morning. Correct? 7 Q. On aresubmitted paper.

8 A. Yes, we did. 8 A. | am not familiar with that.

9 Q. And can | use journal referee to be 9 Q. Okay. Have you ever, in your experience as a
10 synonymous with peer reviewer in this context? Is that 10 peer reviewer for any journal, experienced a situation
11 fair? 11 where peer reviewers have sent substantive edits back
12 A. That would be fair. 12 to the study author, and the study author resubmits the
13 Q. And on your CV you list that you're a peer 13 paper in less than a day, and the paper is published
14 reviewer for the journal article Critical Reviews in 14 the very next day?

15 Toxicology. Correct? 15 A. Inmy experience, | have -- as a journal

16 A. | have reviewed on occasion, ad hoc basis, 16 editor, | have been on occasion surprised by how quick

17 for Critical Reviews in Toxicology, yes. 17 some authors have turned around their -- their

18 Q. So you're not a permanent peer reviewer for 18 revisions. And | have seen quick -- within a day or --

19 Critical Reviews in Toxicology. Is that what you're 19 a day or two.

20 telling me? 20 Q. And what about within a day or two and then

21 A. To my knowledge, there is no journal that has 21 the journal accepts it? Have you seen that as well?

22 such a thing as a permanent reviewer. 22 A. | think I've done it.

23 Q. Soit's more that you are contacted by the 23 Q. You've accepted same day?

24 journal when they think that your expertise could be 24 A. IfI'min the office, and I'm getting -- |

25 utilized as a peer reviewer because a paper is going to 25 get an email from the -- the journal that says, one of
Page 235 Page 237

1 be submitted. Is that correct? 1 the papers that has been assigned to you as by an

2 A. Not because a paper is going to be submitted, 2 editor is in your dashboard to look at, I try and look

3 but because a paper has been submitted. 3 at them as quickly as I can in order to keep my email

4 Q. Apologies. 4 from getting plugged up. And, so, yeah, | try and deal

5 A. That they think | might -- 5 with them quickly.

6 Q. Right. 6 Q. And so you deal with them as a peer reviewer,

7 A. --be able to provide them with a timely 7 and the other peer reviewers assigned to this article

8 review for. 8 are, likewise, reviewing the resubmission by the

9 Q. Okay. So I'll clear that up. So you get 9 author, correct? You're not the only person that's
10 contacted by the journal after a paper has been 10 looking at a resubmission.

11 submitted, and that journal determines that perhaps 11 A. No. If -- if there has been two or three

12 your expertise would make you a valuable peer reviewer, 12 expert peer reviewers assigned to it, then when it

13 and you're given the opportunity as to whether you want 13 is -- comes back into the journal, it's automatically

14 to accept that -- accept the offer from the journal to 14 sent to the two or three peer reviewers to reassess.

15 become a peer reviewer for a submitted article. 15 Q. And do each of the peer reviewers need to

16 A. For that article, yes. 16 accept the changes from the resubmitted article before
17 Q. Okay. We talked about when the -- after an 17 it's published?

18 article is peer-reviewed, it often has revisions sent 18 A. They need to respond one way or the other.
19 back to the article author. Do you recall that 19 Q. How important is it to you in your practice,
20 testimony? 20 your many years of experience, to have access to data
21 A. Yes. 21 when you're completing a scientific article for

22 Q. Okay. And in -- you stated that the return 22 publication?

23 time for resubmission to the journal varies. Correct? 23 MR. DHINDSA: Objection.

24 A. Yes, | did. 24 Q. You do a lot of the data yourself for -- in

25 Q. Are there any factors that play into the 25 those instances where you're not conducting your own
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1 study and then publishing on it. How important is it 1 Greim on Page 199, Study 11, Cheminova 1 -- 1993b.
2 to you -- is it to you to have the underlying data 2 A. Sorry. P age 199.
3 before you publish an article? 3 Q. Yep, the Cheminova study.
4 MR. DHINDSA: Objection. 4 A. Table 15. I'm sorry?
5 A. ldon't-- I'm not following your question. 5 Q. No, just the Cheminova study. | just want to
6 | -- in my typical practice, | am reviewing -- | -- | 6 get your attention there. That's where -- that's where
7 run the -- the study in my lab or together with my 7 I want to look at.
8 collaborators. We generate the data, we review it, and 8 Now, Table 16 on the next page relates to the
9 write the paper. So | have the data. 9 Atkinson findings as reported by Greim in the summary
10 Q. So the data is all your own. You don't 10 article. Correct?
11 have -- you don't ever publish or author anything on 11 A. This refers to Cheminova study, yes; 1993b.
12 someone else's data. You use your own data. 12 Q. Okay. And in Table 16, Study 11, do we see
13 Q. IfI'm doing a systematic or critical review 13 any reporting of hemangiosarcomas?
14 of the literature, then | would do a computerized data 14 A. They are not listing them here as being
15 search in order to obtain all the published literature 15 included in this table.
16 in both the peer-reviewed press and the gray 16 Q. Okay. Yetyou discuss hemangiosarcomas on
17 literature, to the extent possible, for my review. 17 Page 22 -- Pages 22 and 23 of your expert report.
18 Q. And that would be a review article, though. 18 Correct?
19 Correct? 19 A. Yes.
20 A. That would be a review article. 20 Q. Okay. Sointhe -- in the context of
21 Q. Okay. When you were reviewing the Greim 21 reviewing data to form an expert opinion or even to
22 review article and the supplemental tables, did -- did 22 publish an article, there is a true value in receiving
23 it ever cross your mind as to whether Greim might 23 underlying data. Correct?
24 underreport any tumor incidences seen in the data sets? 24 MR. DHINDSA: Objection.
25 A. Did it cross my mind that he would 25 Q. A review article would not be enough.
Page 239 Page 241
1 underreport it? 1 MR. DHINDSA: Objection.
2 Q. That underreporting could happen? 2 A. Inthis case, I'm responding to Dr. Portier,
3 A. That's not something that crossed my mind. | 3 and I would have gone back to Dr. Portier's report to
4 don't have any reason to believe that did or did not 4 look at that information.
5 occur. 5 Q. Okay. So the hemangiosarcoma discussion in
6 Q. Okay. Well, let's look at -- 6 your report is using some of Dr. Portier's data that he
7 (Discussion held off the record.) 7 reports on.
8 Q. So if we look at Greim, the review article, 8 A. Correct.
9 Exhibit 18-16 -- 9 (Discussion held off the record.)
10 A. | have the paper. 10 MS. ROBERTSON: Can we take a five-minute
11 (Discussion held off the record.) 11 break, please.
12 Q. And under my interpretation, the -- 12 MR. GOODALE: Off the record at 6:00 p.m.
13 (Discussion held off the record.) 13 (Recess held.)
14 Q. -- the Atkinson studies were conducted by 14 MR. GOODALE: We're back on the record at
15 Cheminova. | have in my notes the Atkinson studies are 15 6:07 p.m.
16 No. 3 and 11 in the Greim paper. 16 MS. ROBERTSON: Dr. Foster, | appreciate your
17 A. Okay. 17 time today. | pass the witness.
18 Q. [I'll give you a moment to review, and if you 18 THE WITNESS: Sorry?
19 could confirm that Cheminova 1993a and b are Atkinson, 19 MS. ROBERTSON: I pass the witness.
20 we can move on. 20 MR. DHINDSA: Can we have a few minutes,
21 (Discussion held off the record.) 21 please, off the record?
22 Q. Dr. Foster, can we agree that the Cheminova 22 MR. GOODALE: Off the record at 6:07 p.m.
23 studies refer to the Atkinson studies? 23 (Recess held.)
24 A. It appears that they do. 24 MR. GOODALE: We're back on the record at
25 Q. Okay. Great. And in the review article by 25 6:18 p.m.
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1 EXAMINATION 1 Q. We can stick with Exhibits 18-17 and 18-18.

2 BY MR. DHINDSA: 2 We're correct that even at the table you cite at Table

3 3 6, that the range is used there in the context of dual

4 Q. Dir. Foster, do you recall earlier today 4 controls. Correct?

5 answering some questions relating to an article and 5 A. This s in the context of dual controls, yes.

6 data tables by Greim? 6 MS. ROBERTSON: Thank you, Dr. Foster. No

7 A. Yes, | do. 7 further questions.

8 Q. How did you use the Greim paper and data 8 MR. DHINDSA: Nothing further.

9 tables in drafting your expert report? 9 MR. GOODALE: This marks the end of Media 5
10 A. Indrafting my expert report, | used the 10 in today's proceedings in the deposition of
11 original data to the extent that it was available to 11 Dr. Warren G. Foster. Going off the record
12 me. And in the events that | didn't have original 12 at 6:20 p.m.

13 data, then | referred to the Greim summary tables. 13
14 And, if necessary, for additional context, | may have 14 el
15 gone to the Greim paper to look at some of the text. 15
16 Q. When you say "Greim summary tables", are you 16
17 referring to data tables? 17
18 A. Sorry. The data tables? 18
19 Q. When you -- when you -- 19
20 A. The data tables, yes. Not the tables in the 20
21 text, but the data tables. 21
22 Q. I'mgoing to hand to you what's been 22
23 previously marked as Deposition Exhibits Foster 18-17 23
24 and 18-18. These are two articles authored by 24
25 Dr. Baldrick. 25
Page 243 Page 245

1 Do you recall testifying about those earlier? 1 STATE OF NEW YORK )

2 A. I recall looking at these papers earlier 2 COUNTY o)F?\JLéWE('\éEREO)URT

3 today, yes. 3 1, Janis L. Ferguson, RPR, CRR, a Notary Public in

4 Q. And you cited those papers in your expert 4 and for the State of New York, do hereby certify:

5 report; is that right? That the witness whose testimony appears herein

6 A. |did, yes. 5 befc_)re was, before the commencement of his/her

testimony, duly sworn to testify the truth, the whole

7 Q. For what purpose? 6 truth, and nothing but the truth; that the testimony

8 A. Well, there's a -- as you know, there's a ton was _taken pursuant to r_lotice at the time and place )

9 of literature in this litigation. And had I had the ! gﬁgﬂﬂsﬁé gﬁ;gﬁfg&:ﬁ?\?ﬁ%y sj;::(\zgigg\"vn n
10 chance to get to Table 6, you can see that looking at 8 transcribed into the English language, and | hereby
11 two control groups that have been conducted presumably 9 Eg'rtr'gé’ttggnfscrﬁ%%g‘r?;?Stﬂ’:gﬁg I'tlﬁ:n];u::(’)tt:;ib ag?(en_

12 at the same time, in the same lab, the same housing 10 | further certify that | am neither counsel for,

13 conditions, with the same diet, that there's a range nor related to any parties to said action, nor in any
11 way interested in the outcome thereof.

14 that you -- you see that -- even between the two 12 IN WITNESS WHEREOF, | have hereunto subscribed my

15 groups. So, presumably, the same pathologists -- 13 name this the 16th day of September, 2017.

16 everything else held the same. And, therefore, | 14

17 believe it's important to look at the historical 15

18 controls as well and look at the range. | think the ig

19 range is the more appropriate thing to examine. Janis L. Ferguson, RPR, CRR

20 MR. DHINDSA: No further questions. 18 m‘;}%rg;“mtils';éﬂ 22%;2;}“5‘3/25;%%‘2){ New York

21 MS. ROBERTSON: | have one follow-up Registration No. 01FE6282686

22 question, Dr. Foster. g?

23 22

24 EXAMINATION 23

25  BY MS. ROBERTSON: o
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