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LAWRENCE P. MANLAPIT, JR , and
DORINE E. NORKO, AS CO-
ADMINISTRATORS OF THE ESTATE OF
LAWRENCE P. MANLAPIT, III,
DECEASED,

Plaintiffs,

VS.

KRUJEX FREIGHT TRANSPORT CORP;
KRUJEX TRANSPORTATION CORP;
KRUJEX TRANSPORTATION SYSTEMS,
LLC; KRUJEX LOGISTICS, INC;
ALBERTSON’S COMPANIES;
CORNELIEU VISAN; DANIEL VISAN;
LIGRA VISAN; STATE OF IDAHO; STATE
OF IDAHO DEPARTMENT OF
TRANSPORTATION; IDAHO STATE
POLICE; PENHALL COMPANY;
PARAMETRIX, INC.; SPECIALTY
CONSTRUCTION SUPPLY LLC; and DOES
1 through 150, inclusive, whose names are
unknown,

Defendants.

STATE OF IDAHO,

Third-Party Plaintiff,

VS.

PAUL SEIDEMAN, TRESCO OF IDAHO,
INC., PERSONAL REPRESENTATIVE OF
THE ESTATE OF ILLYA D. TSAR,

Third-Party Defendants.

Lead Case No. CV01-19-06625
(Consolidated with Case Nos.
CV01-19-23246, CV01-20-00653,
CV01-20-02624, CV01-20-07803 and
CV01-20-08172)

DECLARATION OF JIM C. LEE,
PH.D., P.E., P.T.O.E. IN SUPPORT OF
MANLAPIT PLAINTIFFS’ JOINT
MOTION FOR LEAVE TO AMEND
COMPLAINTS TO ADD PRAYER FOR
PUNITIVE DAMAGES AGAINST
DEFENDANTS PENHALL
CORPORATION AND SPECIALTY
CONSTRUCTION SUPPLY LLC
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STATE OF IDAHO,

Cross-Claimant,

VS.

KRUJEX FREIGHT TRANSPORT CORP;
KRUJEX TRANSPORT CORP; KRUJEX
TRANSPORT SYSTEMS, LLC; CORNELIU
VISAN; DANIEL VISAN; LIGIA VISAN,

Cross-Defendants.

DECLARATION OF JIM C. LEE, PH.D, P.E., P.T.O.E.

I, Jim C. Lee, declare and affirm as follows:

1. I have been retained in the consolidated matters of Manlapit v. Krujex Freight
Transport Corp., et al., Lead Case No. CV01-19-06625, Norko v. Krujex Freight Transport
Corp., et al., Case No. CV01-19-23246, and Estate of Lawrence P. Manlapit, 11, v. Krujex
Freight Transport Corp., et al., Case No. CV01-20-02624, District Court of Fourth Judicial
District of State of Idaho, In and For County of Ada, for the purpose of reviewing facts produced
in these cases, evaluating those facts and providing the opinions and conclusions I reach from
those evaluations as it relates to the relevant and appropriate standards of care relevant to such
facts. I was further asked to evaluate the actual levels of care exhibited by Penhall Company and
Specialty Construction Supply with respect to the creation, approval and implementation of the

original and revised/modified/amended Temporary Traffic Control Plan for the I-84, Five-Mile
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to Orchard Road & Ramps Project, Idaho Federal Aid Project No. A019 (289), Contract No. 8217.
I was also asked to evaluate and discuss other operational considerations of those two companies
with respect to said Project and causation within my areas of specialized knowledge and expertise.

2. That I am a traffic engineer with over 50 years of experience. I have a Bachelor of
Science in Civil Engineering from the University of New Mexico, a Master of Engineering in
Civil Engineering from the Pennsylvania State University, and a Ph.D. in Civil Engineering from
the University of Oklahoma. I worked as a District Traffic Engineer and Traffic Planning Engineer
for the Oklahoma Highway Department (now the Oklahoma Department of Transportation) for
five years. Following that, I served as City Traffic Engineer for the City of Amarillo, Texas, and
Director of Transportation for the City of Beaumont, Texas. I then worked for two consulting
engineering firms for a total of seven years before starting Lee Engineering, where I worked for
32 years before retiring in April 2020. My resume is attached as Exhibit A.

Materials Reviewed

3. I reviewed the following provided to me by counsel:

a.  Complaints filed in CV01-2019-06625, filed by Mr. Manlapit on behalf of his
son Lawrence Manlapit III; CV01-2019-23246 filed by Ms. Norko on behalf of
her son Lawrence Manlapit III; CV01-2020-02624 filed by Mr. Manlapit and Ms.
Norko as co-administrators of the Estate of Lawrence P. Manlapit 111

b.  Idaho Vehicle Collision Report Case No. B18001815 (Exhibit 2 to Declaration
of Clay Robbins III in Support of Opposition to Albertson’s Motion for Summary
Judgment).

c.  Idaho State Police Post Crash Driver/Vehicle Examination Report, 6/19/2018
(Exhibit 3 to Declaration of Clay Robbins, III).

d.  Idaho State Police Traffic Collision Reconstruction and Analysis Report dated
June 12, 2019 (Exhibit 4 to Declaration of Clay Robbins, III).
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e.  National Transportation Safety Board, Motor Carrier Factors Group Chairman’s
Factual Report (Exhibit 5 to Declaration of Clay Robbins, III) and documents
referred to therein contained in the NTSB docket.

f. National Transportation Safety Board, Highway Factors Group Chairman’s
Factual Report (Exhibit 6 to Declaration of Clay Robbins, III) and documents
referred to therein contained in the NTSB docket).

Documents produced by the State of Idaho in this case.

Documents produced by Penhall Company in this case.
i.  Documents produced by Specialty Construction Supply, LLC, in this case.
j.  Deposition of Bryon Breen and documents attached thereto.

k. Depositions of Jason Brinkman, individually, and as Idaho Transportation
Department designee, and documents attached thereto.

1. Deposition of Jon Mensinger and documents attached thereto.

m. Deposition of Margaret Pridmore, and documents attached thereto.
n.  Deposition of Josh Roper and documents attached thereto.

0.  Deposition of Blaine Schwendiman and documents attached thereto.
Deposition of Dave Statkus and documents attached thereto.
Deposition of David Van Lydegraf and documents attached thereto.
r.  Deposition of Sergeant Kenneth Beckner and documents attached thereto.
s.  Deposition of Oliver C. Chase, III, and documents attached thereto.
t.  Deposition of Bruce Kidd and documents attached thereto.

u.  Deposition of Scott Reed and documents attached thereto.

v.  Deposition of Josh Roper and documents attached thereto.

w.  Deposition of Mason Garling and documents attached thereto.

x.  Deposition of Jake Loux and documents attached thereto.

y.  Deposition of Daniel Kircher and documents attached thereto.

z.  Deposition of Jeromy Magill and documents attached thereto.

aa. Deposition of Eric Blackburn and documents attached thereto.

bb. Declaration of Ken Colson, P.E. and documents attached thereto.
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THE CONSTRUCTION PROJECT

4. In Fall, 2017 through Spring, 2018 (with a brief hiatus between November 2017
and May 2018), highway construction activities were performed on the east and westbound lanes
of 1-84 in Boise, Idaho. The Project included diamond grinding of concrete pavement, resealing
concrete pavement joints, repairing concrete cracks and repairing pavement spalls. It was
designated Federal Aid Project No. A 019 (289), I-84 Five-Mile Road to Orchard Road and Ramps
(the Project). The Project was run by the Idaho Department of Transportation (ITD). ITD retained
Penhall Company as the prime contractor to perform all work on the project. ITD allowed Penhall
to subcontract the job of Traffic Control Manager (TCM) for the Project to Specialty Construction
Supply (Specialty). Daniel Kircher was Traffic Control Administrator for Specialty. Josh Roper,
then Mason Garling, were the TCMs.

5. Resident Engineer in charge of the Project for ITD was Bryon Breen; David Statkus
was ITD Project Coordinator; Vincent Coletta, then Henry “Shields” Sullivan, were the Project
Managers for Penhall, then various other individuals in what was a continuing revolving door of
personnel, ultimately landing on Jeromy Magill. Bruce Kidd and Scott Reed were Penhall on-site

Superintendents.

6. When work resumed on the Project in Spring of 2018, Penhall was under pressure
to finish the Project on time, so as to avoid a liquidated damages penalty of $1,600.00 per day of

delay.

7. The ITD classified this work zone project as a significant project requiring the

development of a Transportation Management Plan (TMP). The TMP included a traffic
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control plan (TCP).! ITD contracted with Parametrix, a traffic engineering firm, to develop a
construction staging and TCP along with Special Provisions requiring nighttime work and
limiting lane closures.? The construction work times were limited to 10 pm until 5 am on
weekday nights, 10 p.m. until 7 am. on Friday nights, and 10 p.m. until 9 am. on Saturday
nights through Sunday mornings. Parametrix used the Highway Capacity Manual 2010 for
capacity evaluations and determined that the capacity of 1-84 in this area was 1,450 vehicles per
lane per hour and, required that two lanes be maintained open at all times in the eastbound and
westbound directions on sections that had four existing through lanes, such as at the accident
location.® These Special Provisions and the TCP were provided to the contractors (Penhall and

Specialty) in the contract documents.

8. The Special Provisions and the TCP also detailed the process by which
contractors could request changes to the construction staging and/or traffic control plan. Proposed
changes required a written amended plan if the existing plan did not follow the contractor’s
intended operational plan. However, any proposed changes in the TCP and Special Provisions
required written plans prepared by an engineer licensed in Idaho and submitted to ITD at least

14 days in advance of any intended changes. The existing plan would remain in place

! See Highway Attachment, “Idaho Transportation Department Work Zone Safety and Mobility Program January
2012.”

Z See Highway Attachment, “Traffic Control Plan and Special Contract Provisions.”; see also generally
Declaration of Ken Colson, P.E.

3 See Highway Attachment, “Traffic Control Design e-mail from March 7, 2017, detailing rational for
estimating lane capacity and requirement for two lanes to be open in 4-lane sections of [-84.”; see also
Declaration of Ken Colson, P.E. at 4 8.
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unless and until ITD approved a submitted change. No written requests for changes were
ever submitted by the contractors and/or approved by ITD on the Project at any time before
the June 16, 2018, accident.* Ken Colson, a professional licensed engineer employed by
Parametrix testified as follows regarding the TCP and Special Provisions: ‘“Parametrix’s
temporary traffic control plan and special provisions required that at least two lanes remain
open to traffic in either direction on four-lane sections of the highway during all phases of the
work, including in the work zone. The special provisions also detailed the process by which
contractors could request changes to the construction staging and/or traffic control plan.
Proposed changes required a written amended plan to be completed by an engineer licensed
in Idaho. The amended plan had to be submitted for approval to ITD at least 14 days in
advance of any intended changes. Moreover, the special provisions provided that the existing
traffic control plan must remain in place until ITD approved any proposed changes to the

plan.”?

9. The plan® showed details for the double lane drop that the contractor was to follow,

including the following signs:

o Portable Changeable Message Sign

. W20-1 ROAD WORK AHEAD

. INCREASED FINES FOR WORK ZONE SPEED VIOLATIONS
. W3-5 SPEED LIMIT 55 AHEAD

4 See Highway Attachment, “Traffic Control Plan and Special Contract Provisions.”; see also Declaration of Ken
Colson, P.E. at 4 8.

% See Declaration of Ken Colson, P.E. at 8.

6 1-84, Five Mile Road to Orchard Road and Ramps, Boise Federal Aid Project No. a1019(289), sheets 12-14 of 47.
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. R2-1 SPEED LIMIT 55
. W20-5 2 LEFT LANES CLOSED AHEAD’
o W4-2L left lane ends symbol sign

The plans also detail the following tapers and tangents:

o shoulder taper
o Lane 4 merge (6607)
. 1320’ tangent

o Lane 3 merge (6607)

10.  The State/Penhall contract also required an experienced Traftic Control Manager

(TCM) to be provided during all work activities. Among other things, it stated:

“This work shall . . . consist of furnishing an experienced Traffic Control Manager
(TCM) for resolution of traffic control conflicts, continuous monitoring of the
traffic flow through a work zone setup and determine any potential improvement
to the traffic control operations and phasing in accordance with the approved traffic
control plans. . . . The TCM shall maintain a daily diary and document the design
and approval of all work zones and any changes in configuration to an established
work zone, and direction from coordinating with the Prime Contractor.”®

The State/Penhall contract further specified:

“Unless otherwise directed by the Engineer, maintain the road for use by traffic and
minimize traffic delays during roadway construction. Ensure that individual traffic
delays do not exceed 15 minutes and that all traffic delays do not exceed a total of
30 minutes through the length of the project, unless otherwise approved, in writing,
by the Engineer. Implement remedial action to eliminate the excess delays to
traffic.”’

7 Penhall and Specialty had the three left lanes closed but should have only had the two left lanes closed.
8 Penhall contract with ITD, page 12 of 23, PENHALLO000041.
? Parametrix000000127.

DECLARATION OF JIM C. LEE, PH.D., P.E,, P.T.O.E, IN SUPPORT OF MANLAPIT PLAINTIFFS’ JOINT
MOTION FOR LEAVE TO AMEND COMPLAINTS TO ADD PRAYER FOR PUNITIVE DAMAGES AGAINST
DEFENDANTS PENHALL CORPORATION AND SPECIALTY CONSTRUCTION SUPPLY LLC -9



11.  Parametrix’s final construction staging and traffic control plan which were stamped
and then submitted to the ITD, was prepared to be consistent with the requirements of the Manual
on Uniform Traffic Control Devices (MUTCD), which is a national standard to provide uniform
treatment of traffic control device applications throughout the country. Notably, Ken
Colson/Parametrix, the professional licensed engineer who stamped the TCP, testified the TCP
“fully complied with the MUTCD and relevant federal and state standards, along with the standard
of care recognized in the traffic engineering industry.”!?

THE ACCIDENT

12. On Saturday, June 16, 2018, about 11:32 p.m., a multivehicle collision occurred
involving a 2019 Volvo truck-tractor in combination with a 2015 Great Dane refrigerated
semitrailer, operated by Krujex Freight Transport Corporation (KFTC), which was traveling east
on [-84, near Boise, Idaho. The truck, driven by Illya Tsar, had departed Yakima, Washington,
and was en route to Methuen, Massachusetts, on a multiday trip.

13.  Work zone lane closures began on eastbound 1-84 ahead of the initial crash
location, resulting in a lengthy traffic queue (approaching 1.25 miles). The traffic queue extended
from the beginning of the work zone back over a mile into the advance warning area for the zone,

with most of the traffic in the queue either stopped or traveling at a slow speed. The driver of the

2019 Volvo, traveling in the third lane from the left, did not apply brakes or otherwise respond to

19 See Declaration of Ken Colson, P.E. at 9 7.
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the traffic queue ahead. His vehicle collided with the rear of a slow-moving 2008 Jeep
Wrangler, near the Cloverdale Road overpass, at an estimated speed of 62 mph.

14. After being struck by the 2019 Volvo truck, the Jeep was pushed forward so that it
underrode the trailer of a 2003 Volvo truck-tractor in combination with a 2008 Great Dane
refrigerated semitrailer in the same lane.

15. The Jeep was occupied by driver Carlos Johnson and passengers Lawrence
Manlapit, 111, and Karlie Ann Westall, all stationed at nearby Mountain Home Air Force Base.
The three young occupants of the Jeep died as a result of the collision and postcrash fire. The
driver of the 2019 Volvo truck also died as a result of the postcrash fire.

16. The crash occurred in the advance-warning area of an active work zone. The
general highway configuration is a controlled access highway with four east and four
westbound lanes divided by a 32-inch tall concrete median barrier. The eastbound segments are
comprised of four 12-foot-wide lanes delineated by 12-foot-long solid white pavement stripes
at 38-foot intervals. The 12-foot-wide median shoulder is delineated from the #1 lane by a
solid yellow pavement stripe. The right-hand or #4 lane is delineated from the 12-foot-wide right-
hand shoulder by a solid white pavement stripe.'!

THE MUTCD

! National Transportation Safety Board Highway Factors Group Chairman’s Factual Report, page 3 of 24
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17. The Federal Highway Administration prepares the MUTCD, which is adopted
(with revisions) by each state and is . . . the national standard for all traffic control devices
installed . . ”1? The wording in the MUTCD is carefully selected as follows:

“Section 1A.13 Definitions of Headings, Words, and Phrases in this Manual Standard:

01 When used in this Manual, the text headings of Standard, Guidance, Option, and
Support shall be defined as follows:

A. Standard—a statement of required, mandatory, or specifically prohibitive
practice regarding a traffic control device. All Standard statements are labeled, and
the text appears in bold type. The verb “shall” is typically used. The verbs “should”
and “may” are not used in Standard statements. Standard statements are sometimes
modified by Options.

B. Guidance—a statement of recommended, but not mandatory, practice in typical
situations, with deviations allowed if engineering judgment or engineering study
indicates the deviation to be appropriate. All Guidance statements are labeled, and
the text appears in unbold type. The verb “should” is typically used. The verbs
“shall” and “may” are not used in Guidance statements. Guidance statements are
sometimes modified by Options.

C. Option—a statement of practice that is a permissive condition and carries no
requirement or recommendation. Option statements sometime contain allowable
modifications to a Standard or Guidance statement. All Option statements are
labeled, and the text appears in unbold type. The verb “may” is typically used. The
verbs “shall” and “should” are not used in Option statements.

D. Support—an informational statement that does not convey any degree of
mandate, recommendation, authorization, prohibition, or enforceable condition.
Support statements are labeled, and the text appears in unbold type. The verbs
“shall,” “should,” and “may” are not used in Support statements.”!?

According to the MUTCD:

“Warning signs call attention to unexpected conditions on or adjacent to a highway,
street, or private roads open to public travel and to situations that might not be

12 Manual on Uniform Traffic Control Devices, Federal Highway Administration, 2009 Edition, page I-1.
BManual on Uniform Traffic Control Devices, Federal Highway Administration, 2009 Edition, Section 1A.13.
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readily apparent to road users. Warning signs alert road users to conditions that
might call for a reduction of speed or an action in the interest of safety and efficient
traffic operations.”!*

18.  This basic need to warn drivers of unexpected conditions that are not readily
apparent is the primary reason for temporary traffic control, because motorists do not expect
situations such as a queue of stopped vehicles on a freeway, particularly late at night. Such a
condition poses a severe risk for motorists if they are not warned sufficiently in advance of the
obstruction or don’t see it in time to stop.

Part 6 — Temporary Traffic Control

19.  Because of the importance of temporary traffic control, the MUTCD has an entire

t.1> The components of temporary traffic control zones include four areas:

part devoted to i
e Advance warning area: where road users are informed about the work zone;
e  Transition area: where road users are redirected out of their normal path;
e Activity area: where work activity takes place; and
e Termination area: where road users return to their normal driving path.
20.  The advance warning area is critical to a safe work zone because it alerts drivers
about the work zone’s impacts on roadway conditions, including the possible presence of slowing

or stopping traffic. The amount of advance warning depends on the road type, as shown in Table

6C-1'¢ below.

YManual on Uniform Traffic Control Devices, Federal Highway Administration, 2009 Edition, Section 2C.01.
YSManual on Uniform Traffic Control Devices, Federal Highway Administration, 2009 Edition, Part 6, pages 547-729.
16 Manual on Uniform Traffic Control Devices, Federal Highway Administration, 2009 Edition, Table 6C-1, page 554.
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day for review. Specialty clearly knew the TCP was being violated and clearly knew the violation

was causing severe and dangerous traffic congestion on the work nights leading up to the crash.

e  May 31, 2018: Penhall wanted “a triple”; Specialty told them they would give them
a triple “when we set the RLC.”?° The “triple” means three lanes are closed.

e  June 1, 2018: “Staged for a triple right for the next night.”?!

e  June 2, 2018: “Started Triple Right starting at East End of project WB.”??

e  June 3, 2018: “Pulled on triple again @ 9:35 pm.”%?

o June 4, 2018: “Traffic was backing up because of this merge but not bad, and it
worked out better because it slowed traffic down.”?* This statement demonstrates a lack
of concern for queued traffic.

o June 14, 2018: “. . . I dropped off the Three Left Lanes Closed Ahead signs for EB. .
.. David, Zack and Jake started pulling on the triple left lane closures on EB 1-84.
Traffic EB was backed up passed (sic) the Locust Grove overpass due to the lane

closures.”?’

20 Specialty00318
2 Specialty00319
22 Specialty00320
B Specialty00332
2 Specialty00334
% Specialty00347
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o June 15, 2018: “Chad and David put up the signs for the triple left lane closures upon
EB and the speed reduction signs. . .. At 11:00 traffic EB was backed up passed (sic) Locust
Grove and was at a standstill.”?°

o June 16, 2018: “We showed up onsite at 8:30, Anthony put up the speed reduction
and lane closure signs for the triple left lane closure EB. . .. Traffic EB was backed up
passed (sic) Locust Grove. . .. There was a major accident EB at the Cloverdale overpass.
A semi was not paying attention to the traffic that was slowed due to the merging and struck
5 other vehicles. The semi then caught on fire.”?’

24. Specialty’s Traffic Control Manager made the maintenance diary entries, which
clearly indicate the presence of long queues approaching the work zone. The references to Locust
Grove refer to Locust Grove Road, which is about 2 miles upstream of the subject crash and about
2.5 miles upstream of the start of the first lane closure.?®

25. On the night of the subject crash, the taper to start the first lane closure (which
marks the boundary between the advance warning area and the transition area) began at milepost
47.451. The first sign to notify eastbound motorists of the work zone was positioned at milepost
46.148, about 1.3 miles upstream of there

26.  As such, approaching motorists were simply informed in advance prior to the start

of the first lane closure that they were approaching a construction zone and later that speed was

% Specialty00349

2 Specialty00351

28 National Transportation Safety Board, Highway Factors Group Chairman’s Factual Report, page 17.

% National Transportation Safety Board, Highway Factors Group Chairman’s Factual Report, pages 15, 17.
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reduced to 55 miles per hour. This was inadequate. The 2.5-mile queues documented by the diary
entries are well in advance of the signing plan in place on the night of the subject crash. Therefore,
at the time of the accident, approaching traffic was not informed they were approaching an area of
“traffic congestion” or that any lanes ahead of them were closed (let alone 3 out of 4 lanes).

Public Complaints of Traffic Congestion Leading Up to the June 16, 2018, Crash

27. On the night before the subject crash, June 15, 2018, the Idaho State Police (ISP)
received numerous calls from motorists complaining about traffic congestion, long queues, and
frustrated motorists driving unsafely trying to get around the queue approaching the work zone on
eastbound 1-84.

28. A motorist called Justin at the ISP at approximately 11:30 pm asking, “what’s the
deal with I-84 eastbound”. The caller said all four lanes were “pretty much stopped” for a couple
of miles from Meridian to the Flying Wye. The caller said, “it’s pretty bad” and suggested they
“make signs farther down the road.” Justin said he would let ITD know and see “if they can activate
the reader boards.” The caller said they have been “stop and go for a couple miles” and are “just
now starting to hit construction signs.”*° Meridian Road is about 3 miles upstream of the subject
crash and about 3.5 miles upstream of the start of the first lane closure.

29.  Justin called Sergeant Kenneth Beckner with ISP to alert him that they had received
several calls that there was not proper signage to alert motorists. Sgt. Beckner said there was

“plenty of signage.”®! The ISP officer did not appreciate that the signs were not located where they

30 ISP 100_Audio_25870.
31 ISP 105_Audio_258675.
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should have been to warn motorists before they reached the queue because there was inadequate
capacity with only one lane open. The location of the signs as specified in the TCP would have
been appropriate if two lanes were available, as Parametrix recommended and as the contract
required.

30. The caller was correct; warning signs (including those for construction) must be
placed in advance of the condition for which the sign is placed. Unfortunately, Penhall and
Specialty did not do that. Kevin Beringer called ISP (Justin) and said that ISP needs to direct traffic
on EB 84 because “damn Department of Transportation” won’t do anything. People were driving
down the closed left lane ignoring lane closed signs, and even driving on the shoulder. The callers
said, “they need to remark it.”3?

31.  Kelly (ISP Dispatch) again called Sgt. Beckner, saying, “we are getting tons of calls
of everybody flying down the left lane when the lane is closed in the construction zone to pass
people.” Kelly said, “I’ve let ITD know.” Sgt. Beckner said, “I don’t know what to do about it
... there’s plenty of signs.”* It is impossible to correct the fundamental deficiency of insufficient
work zone capacity (because of a single open lane rather than the contract-required two) with
signing. Moving the advance warning devices farther upstream can at least provide some advance
notice to motorists before they reach the end of the queue. It is troubling that for days before this

tragic accident, Penhall and Specialty knew of the hazardous condition they had created by

permitting only one open lane rather than the required two, yet they did not do anything to at least

2 ISP 110_Audio_258680
3ISP 111_Audio_258681
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is almost 2000 vehicles/hour/lane, while the work zone capacity is approximately 1400
vehicles/hour/lane. It should be noted that, for both the “Before Work Zone” and “Work Zone”
curves, once approaching volume exceeds capacity, the actual throughput volume drops
considerably. When approach volume exceeds capacity (i.e., level of service F condition), it
results in an unstable condition with the red and black lines being conceptual rather than precise.
When approach volume exceeds capacity, the throughput volume drops and is referred to as queue
discharge rate. This condition results in a queue developing because the approach volume exceeds
capacity, resulting in an even lower throughput than theoretical capacity. The queue doesn’t begin

to dissipate when this happens until the approach volume falls below the queue discharge rate.

When the work zone approach volume exceeds the theoretical capacity, in addition to the lower
volume throughput, the traffic density (representing the queue in vehicles/mile/lane) increases

dramatically.

(2) AN ANALYSIS OF FATAL WORK ZONE CRASHES IN TEXAS®®

This research found that:

. “[L]arge truck-involved crashes were more likely to involve more than two vehicles.
... These crashes were predominantly occasions where a large truck failed to stop in time
to avoid queued traffic at a work zone transition or activity area. This seems reasonable

because the energy that a large truck can transfer to other vehicles in a crash make[s] it

#Schrock, Ulmman et al, Texas Transportation Institute, October 2004.
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more likely to hit multiple vehicles than if the out-of-control vehicle were an automobile.”
(p. 24)

. “Several fatal crashes occurred during the study at the work zone activity area and/or
merge area where traffic slowed down, a queue formed, and subsequent traffic rammed the
back of the queue. In every instance of this type of crash, the traffic control was installed
according to current standards and following the project traffic control plans, which
provides an indication that more warning is needed to alert traffic of slow or stopped traffic

ahead.” (p.43)

It was noted that in every crash of this type in the Texas study “traffic control was installed
according to current standards and in accordance with the project traffic control plans . . .” which
was not the case in the Idaho crash. The 1-84 Project TCP called for two open lanes, which were
not provided. Also, prior to this fatal crash, both contractors were aware that the queue extended
beyond the advance warning area, but did not extend the warning signs sufficiently far upstream
to provide the necessary warning. Based on the Texas research, even when the traffic control was
installed correctly, the research concludes that “more warning is needed to alert traffic of slow or

stopped traffic ahead.”

(3) FATAL AND INJURY CRASH CHARACTERISTICS IN HIGHWAY WORK ZONES®’

* Li and Bai, Fatal and Injury Crash Characteristics in Highway Work Zones, TRB 2008 Annual Meeting.
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This research found that rear-end crashes were the most common work zone crashes with
other vehicles with 46% of injury crashes. Rear-end crashes also accounted for 16% of fatal

crashes with other vehicles. (page 9)

(4) SAFETY BY DESIGN — OPTIMIZING SAFETY IN HIGHWAY WORK ZONES™’

This research reported the following:

“The prevalence of rear-end crashes at work zones has led several state DOTs to establish
policies to avoid unduly contributing to back-ups and queues created by lane closures.
Often, work zone lane closures will be restricted from certain roadways during peak
periods in an attempt to minimize the number and severity of traffic queues created.” (p.
20)

ITD must be given credit for implementing this procedure; however, Penhall and Specialty
failed to ensure that the number of lanes required by the TCP remained open. As a result,
Penhall and Specialty lost much of the benefit of reducing back-up and queue length

associated with performing night work.

(5) ANALYSIS OF FATAL CRASHES IN GEORGIA WORK ZONES*!
Some of the findings of this research include (page 22):

e  Rear-end crashes represent a high proportion of work zone crashes.

0 Daniel Murray, American Transportation Research Institute, September 2005,
I Daniel et al, Analysis of Fatal Crashes in Georgia Work Zones, Transportation Research Record 1715.
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o Trucks are involved in a higher proportion of fatal crashes in work zones than in non-
work zones.

e A higher proportion of fatal crashes occurred during dark conditions than at non-
work-zone locations.

e A higher proportion of fatal crashes in Georgia work zones occurred on rural
principal roadways, urban principal roadways, and urban interstate roadways.

e  Thereis ahigher proportion of rear-end crashes associate with work zones in progress
compared with idle work zones.

e A higher proportion of fatal crashes occurred during dark conditions when compared

with nonfatal crashes.

(6) EVALUATION OF REAR-END CRASH RISK AT WORK ZONE USING WORK ZONE TRAFFIC
Dara*

Findings of this research include:

. “Rear-end crash risk at work zone activity area increases with heavy vehicle

percentage and lane traffic flow rate.” (Abstract)

. “A truck has much higher probability involving in a rear-end accident than a car.

Further, the expressway work zone activity area is found to have much larger crash risk

than arterial work zone activity area.” (Abstract)

2 Meng, Qiang et al, “Evaluation of rear-end crash risk at work zone using work zone traffic data,” Accident
Analysis and Prevention, July 2011.
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(7) DETERMINING MAJOR CAUSES OF HIGHWAY WORK ZONE ACCIDENTS IN KANSAS™
Some of the key findings of this research include:

o “It has been widely agreed that heavy trucks contribute significantly to work zone

fatalities. So far, various studies have been conducted to identify the most effective traffic

control strategies to prevent trucks from being involved in fatal collisions.” (p. 11)

. “[Clommon characteristics of work zone crashes were identified, which include: 1)

the work zones on interstate highways had the highest crash rate; 2) the most common type

of work zone crashes was rear-end; 3) commercial trucks had higher probability involving

in work zone fatal crashes; and 4) high speed in work zones was one of the predominant

causes of crashes.” (p. 57)

e  “Improved traffic control is the most direct method to reduce highway work zone

fatalities. More effective and sufficient work zone traffic controls should be installed. In

particular, there is an urgent need to develop speed control methods that can be strictly

enforced in the work zone areas.” (p. 126)

(8) ANALYSIS OF LARGE TRUCK QOVERREPRESENTATION IN FATAL WORK ZONE CRASHES™
Some of the findings of this research include:
e  “For principal arterials in both rural and urban areas, rear-end collisions are the

predominant type or collision resulting in a fatality when a large truck is involved. . ..

B Determining Major Causes of Highway Work Zone Accidents in Kansas, June 2006.
#“Ulmann et al, Analysis of Large Truck Overrepresentation in Fatal Work Zone Crashes, paper submitted for 2017
TRB Meeting,.
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Countermeasures to reduce rear-end crashes in work zones, such as avoiding lane closure

times when queues will form and the use of smart work zone technologies to warn

approaching motorists when queues are present, may be especially beneficial to reducing

large truck-involved rear-end collision in work zones.” (page 15)

Although ITD required night work to avoid higher volume times of the day, Penhall and
Specialty lost much of the benefit of that by allowing only one open lane (in violation of the

contract), which did not have the capacity to accommodate the experienced traffic volume.

(9) TRUuCKk DRIVERS’ CONCERNS IN WORK ZONES: TRAVEL CHARACTERISTICS AND
ACCIDENT EXPERIENCES™®

The findings of this research include:

. “[Truck d]rivers want to see more signs before the work zones, and they want to see

these signs sooner. A few drivers suggested that work zone notification begin 5 to 8 km (3

to 5 mi) before the work zones. Several drivers think merge signs are placed too close to

the work zones, and there is not enough time to merge.” (p. 61)

(10) HIGHWAY ACCIDENTS IN CONSTRUCTION AND MAINTENANCE WORK ZONES™*°

This research includes some findings particularly relevant to the subject crash, including:

4 Benekohal et al, “Truck Drivers’ Concerns in Work Zones: Travel Characteristics and Accident Experiences,”
Transportation Research Record 1509, 1995.

6 Pigman et al, “Highway Accidents in Construction and Maintenance Work Zones,” Transportation Research
Record 1270, 1990.
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. “A high percentage of accidents occurred in work zones involving trucks . . . The
percentage of work zone accidents involving trucks was 25.7 percent compared with 9.6
percent of all accidents.” (p. 17)

. “The severity of accidents involving trucks in work zones was higher than statewide
truck accidents. The percentage of injury or fatal accidents was about 29 percent for work
zone accidents compared with 19 percent for all truck accidents.” (p. 17)

. “The percentage of work zone accidents involving rear end or same-direction
sideswipe was almost three times the statewide percentage.” (p. 21)

. “A separate analysis of factors contributing to work zone accidents revealed

congestion as the most common factor.” (p. 21)

(11) DYNAMIC LATE MERGE CONTROL CONCEPT FOR WORK ZONES ON RURAL INTERSTATE
HiGHWAYS"

Although the authors performed this research for rural interstate highways, the following

finding is relevant in the subject crash:

. “Conventional traffic control plans for lane closures of rural Interstate highways

normally work well as long as congestion does not develop. However, when the traffic

demand exceeds the capacity of the work zone, queues may extend back past the advance

47 McCoy et al, “Dynamic Late Merge Control Concept for Work Zones on Rural Interstate Highways,” 80th Annual
Meeting of Transportation Research Board, 2001.
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https://ops.fhwa.dot.gov/publications/fhwahop15023/ch1.htm



https://www.workzonesafety.org/files/documents/training/courses_programs/rsa_program/RSP_Guidance_Docum



https://www.workzonesafety.org/files/documents/training/courses_programs/rsa_program/RSP_Guidance_Docum



https://www.workzonesaf%25c3%25a7ty.org/files/documents/training/courses_programs/rsa_program/RSP_Guidance_Docum

However, I must emphasize that the real solution was to follow the contract requirements to keep
two lanes open. A later section of this report analyzes the single-lane operation on the night of the
crash and compares it with the contract-required two-lane operation. It demonstrates that if the
required two open lanes had been in place on the night of the crash, no queue would have
developed, meaning no crash would have occurred, and meaning Lawrence P. Manlapit, I11. Carlos
Johnson and Karlie Westall would not have been killed.

48. Understandably, Penhall was concerned about worker safety. Itis not understandable
or acceptable, however, to ignore the TCP and Special Provisions prepared specifically for this
project. Other alternatives available to Penhall and Specialty included:

e  Retain a consulting engineering firm to revise the TTCP to provide adequate roadway

capacity to submit for ITD approval. Penhall and Specialty had more than enough time

(roughly 7 months) to develop an alternate TTCP and obtain approval from the ITD given

the break in construction activities between November 2017 and the project restart in May

2018. It is inexcusable Penhall and Specialty did not utilize this time to develop an

alternate TTCP if they intended to again deviate from the approved TTCP and Special

Provisions upon the restart.

e  Reduce the lane width and use shoulder running as described previously in this report

while retaining two open lanes in the four-lane section.

o Adjust the location of signage on 1-84 East so as to provide motorists with adequate

warning.

e  Request the stationing of police presence on scene to act as additional traffic control.
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49. The knowing failure of Penhall and/or Specialty to implement any of these well-
known and understood alternatives so as to provide the necessary work zone capacity and/or
provide adequate notice to motorists, contributed to the fatal crash on June 16, 2018.

50.  Knowing and intentional failure by Penhall and Specialty to follow the TCP’s
requirement for two open lanes in a four-lane section of I-84 resulted in inadequate capacity to
accommodate the traffic. In developing the TCP, it was understood that one lane was insufficient
for safe operations. For days before the accident, the TCM saw that forcing traffic at that location
into a single lane caused a dangerous traffic queue that extended to Locust Grove, well beyond the
advance warning area. Our Highway Capacity Software analysis (detailed below) quantifies the
huge difference in the traffic operations occurring with only one open lane compared to the
required two open lanes. The contract required two open lanes in that section. Penhall and
Specialty intentionally refused to comply. A written request from Penhall to ITD to close three of
four lanes, sealed by a traffic engineer, was a prerequisite if Penhall wished to change the TCP.
Penhall and Specialty knowingly violated (1) the explicit contract requirement for two open lanes
and (2) the contract requirement for a written request for any revision from the approved traffic
control plan. This action by Penhall and Specialty constitutes an extreme deviation from
reasonable standards of conduct for traffic control contractors. Both firms knew the TCP and
Special Provisions required two of four open lanes; both firms should have known that reducing
the roadway capacity by fifty percent could create severe and hazardous queues; both firms saw,
in the three days before the accident, and on the night of the accident itself, that their unapproved

decision to reduce four lanes of traffic to a single open lane without a revised traffic study and/or
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e  Mr. Kircher (Specialty) replied that they did not have a staff engineer to stamp the
plans.

o The logical action at that time was for either Specialty or Penhall to retain a traffic
engineer to prepare the alternate TCP for submittal to ITD. That may have happened, and
the engineer declined to seal the desired plan. Since ITD required a sealed set of plans and
evaluation of lane capacity in that proposal,”® a traffic engineer may have determined that
there was inadequate capacity and refused to approve the plans.

o There was pressure on Penhall to complete the Project on time, so as to avoid adverse
financial consequences. Reducing the traffic lanes was one way to facilitate the completion
of the Project, so Penhall decided to proceed with what they thought was a time-saving
plan without written ITD approval, instead taking the position that an ITD inspector (who
was not an engineer, was not authorized to revise the TCP, and was completely unfamiliar
with the TCP), had given verbal consent to closing three of four lanes.

o It is noteworthy that Specialty stated when they submitted their bid to Penhall and
other contractors that their price was based on implementing the TCP included in the plans.
Daniel Kircher testified in his deposition that he sent an email May 23, 2017, to all

contractors to whom they sent bids saying:

% Deposition transcript of Dave Statkus, page 120.
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55.  According to Mr. Breen, ITD’s primary interest in minimizing queues in a work zone
is to minimize motorist delay.®> He did, however, acknowledge that “. . . if a queue goes back
beyond that advanced signing, then I can see that’s a hazard.”®* Mr. Breen testified, “. . . in my

63 when asked about applying

mind, we wouldn’t let them operate outside the traffic control plans
the penalty for the extra closed lane.

56. Mr. Breen testified that if he had found out the contractors had reduced a four-lane
section to one lane, he would have stopped it.%

57. Mr. Breen disagreed that the presence of a traffic queue poses a more significant
hazard to motorists than no queue at all . . . as long as you’re alerting the motorists with proper
signing. . . .”%” As shown in the studies outlined above, Mr. Breen is simply and tragically incorrect
in this unfounded assumption. Mr. Breen was told by Jason Brinkman that the traffic control
complied with “. . . both the mandatory and suggested provisions”.®® If that is true, Mr. Brinkman
flatly lied to Mr. Breen. Mr. Breen also said, . . . I would have never wanted the traffic to be
backing up beyond where the warning signs — the advanced warning signs were in place”.% At

times traffic backed up past Locust Grove Road, which was well upstream of the advance warning

signs.

63 Deposition transcript of Bryon Breen, page 51.

64 Deposition transcript of Bryon Breen, page 52-53.

% Deposition transcript of Bryon Breen, page 63.

% Deposition transcript of Bryon Breen, page 78.

57 Deposition transcript of Bryon Breen, page 105-106.
% Deposition transcript of Bryon Breen, page 108-109.
% Deposition transcript of Bryon Breen, page 111.
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58. Mr. Breen testified that Specialty’s Traffic Control Manager made a mistake by
allowing only a single open lane in a four-lane section.”” He also opined that it was a mistake for
Penhall to operate outside of the approved TCP.”!

59. To a question, “Did any inspector or project managers who may have been on site
have the authority to make a verbal change order to the traffic control plan” Mr. Breen replied,
“No, they did not.””?

DAVE STATKUS (ITD)

60. Mr. Statkus was the on-site Project Engineer assigned to this job by ITD. He testified
that he has experience in the development of temporary traffic control plans.”® According to Mr.
Statkus, ITD strives for free-flowing traffic and to avoid the development of lengthy queues in
work zones “[a]s much as one can do.””*

61. Mr. Statkus is unaware of Penhall ever submitting a request for a change in the traffic
control plan. If Penhall had submitted such a request, it would have gone to Mr. Breen. Mr.
Statkus thinks Mr. Breen would have asked Mr. Colson of Parametrix to review a request for an

alternate TCP if one had been submitted.”” There is no evidence that such a request was ever made

of ITD. Neither was such a request ever approved by an ITD engineer.

70 Deposition transcript of Bryon Breen, page 122.

"I Deposition transcript of Bryon Breen, page 123-124.
2 Deposition transcript of Bryon Breen, page 135-136.
3 Deposition transcript of Dave Statkus, page 17-18.
™ Deposition transcript of Dave Statkus, page 20.

> Deposition transcript of Dave Statkus, page 55-56.
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62. Mr. Statkus agreed that there is a risk of rear-end collisions with even moderate
queues.”

63. Mr. Statkus agreed that “inadequate traffic control and queue management
procedures employed by Penhall and Specialty” was a contributing cause of the tragic accident.

64. Mr. Statkus was asked if it is possible that Penhall made a verbal or written request
to him to permit one open lane in a four-lane section, to which Mr. Statkus responded, “No.” He
said that a written proposal along with “a set of stamped plans” was required for ITD consideration
of such a request. He further testified that along with the set of stamped plans there would have to
be an evaluation of lane capacity.”’

65. Inresponse to a question, Mr. Statkus testified that . . . with the traffic control set up
in such a way that there was four lanes and they went down to one lane, it would be inadequate.”
Mr. Statkus testified that, to his knowledge, ITD never allowed any of its inspectors to make a
change to the TCP throughout this project.”

BRUCE KIDD (PENHALL)

66. Mr. Kidd was a project superintendent for Penhall on the I-84 project and had been

employed by Penhall only from June, 2017 to December, 2018.% Prior to his employment with

Penhall, Mr. Kidd had never been involved in any highway construction project.’! That

76 Deposition transcript of Dave Statkus, page 92.

7 Deposition transcript of Dave Statkus, page 119-120.
8 Deposition transcript of Dave Statkus, page 123.

" Deposition transcript of Dave Statkus, page 148.

8 Deposition of Bruce Kidd, pages 19-20, 29.

81 Deposition of Bruce Kidd, pages 20-21.
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notwithstanding, Mr. Kidd was involved in the changes made to the I-84 TCP in the Spring of
2018 %
67. He never reviewed the Penhall/State contract; he never asked to receive, nor did he

review, the TCP or Special Provisions for the I-84 Project.®?

He does not know whether Specialty
was ever given the TCP and its Special Provisions.® When he began on the Project in 2017, he
was not aware that there were occasions when four lanes of open highway had been reduced to a
single open lane during the Project.®® He understood that the original TCP only allowed for a four-
lane stretch of Highway to be reduced to two open lanes.®® He believes the revision of the TCP to
allow for a single open lane in a four-lane stretch of highway did not occur until 2018.*” During
the Spring of 2018, he interacted with the Traffic Control Manager on a nightly basis, telling him
what lanes needed to be closed.®®

68. The change in the TCP to reduce four open lanes to a single open lane was made upon
an oral direction; he was given that instruction a few days before the Project started in the Spring
of 2018, during a meeting attended by Scott Reed and Bob Bleeker, as well as a handful of

unidentified ITD employees.® No one from Specialty was present.”® Scott Reed/Penhall was the

individual who raised the issue of restricting lanes down to a single lane in an otherwise four-lane

8 Deposition of Bruce Kidd, page 26.
& Deposition of Bruce Kidd, page 28.
8 Deposition of Bruce Kidd, page 29.
8 Deposition of Bruce Kidd, page 30.
% Deposition of Bruce Kidd, pages 31-32.
87 Deposition of Bruce Kidd, pages 30, 33.
8 Deposition of Bruce Kidd, pages 32-33.
% Deposition of Bruce Kidd, pages 34-38.
% Deposition of Bruce Kidd, pages 37-38.
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stretch of highway *! Mr. Kidd did not know then what needed to be done to revise the TCP for
the project.”? He did not become aware of those requirements until the day before his deposition.”

69. Mr. Kidd did not know what evaluations went into the creation of a TCP in terms of
lane capacity and traffic volume.®* He did not discuss that issue with the TCM regarding the
decision to restrict four lanes of highway down to a single open lane.”> He does not believe that
anyone from Penhall had such a discussion with Specialty.”® He does not know who advised
Specialty in the Spring of 2018 to reduce four open lanes down to a single open lane, but it was
not him; he is not aware of any time when any representative of Specialty raised any concern with
him about the decision to restrict four open lanes of highway down to a single open lane.®’

70. Tt 1s his understanding that a TCP provides for the safety of both workers and the
motoring public through a highway construction zone.”® It is also his understanding that the
purpose of the TCP is to reduce the occurrence of unexpected traffic stoppages and the
development of traffic queues.”” He recognizes that the existence of a traffic back-up in the area
of highway construction zones presents the risk that traffic will back up, causing a rear-end

collision and further that such a risk is particularly acute at night.!® Mr. Kidd also recognized that

I Deposition of Bruce Kidd, page 38.

2 Deposition of Bruce Kidd, page 39.

%3 Deposition of Bruce Kidd, page 39.

4 Deposition of Bruce Kidd, page 41.

5 Deposition of Bruce Kidd, page 41.

% Deposition of Bruce Kidd, pages 44-48.
7 Deposition of Bruce Kidd, pages 44-48.
8 Deposition of Bruce Kidd, page 48.

% Deposition of Bruce Kidd, pages 48-49.
19 Deposition of Bruce Kidd, pages 48-49.
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the purpose of the advanced warning area of the TCP is to provide adequate notice to drivers about
an upcoming potential hazard, for example a traffic back-up.'%!

71. Ttis Mr. Kidd’s impression that the decision to go from four open lanes of highway
to a single open lane was between Penhall and the State 12 He is aware that during the Spring of
2018, Scott Reed was the Penhall representative who would go to the eastbound lanes to see how
work was progressing.'® He recalls receiving a telephone call from the State Communications
operator on June 15, 2018; during that conversation, the operator told him of public complaints
about the traffic congestion in the eastbound section of the I-84 Project that was being worked on
that night.!% Mr. Kidd told the operator that he would call “his people.”'?> There were no Penhall
workers on the eastbound side of I-84 on June 15.1% By “his people,” he meant that he would
contact a Diamond Drilling representative, probably Gerald Johnson. '°7 Mr. Kidd testified that he
did not call the TCM because “I saw no reason to.”'®® He did not expect Diamond to do anything.
He just informed Diamond of the communication from the State operator so that Diamond could
tell his personnel, “Y’all be on the lookout.”'” He never saw a written proposal to change four

open lanes of highway to a single open lane before Penhall’s decision was implemented. '

191 Deposition of Bruce Kidd, page 49.
192 Deposition of Bruce Kidd, pages 56-57.
193 Deposition of Bruce Kidd, page 56.
104 Deposition of Bruce Kidd, pages 57-58.
195 Deposition of Bruce Kidd, page 58.
19 Deposition of Bruce Kidd, page 58.
197 Deposition of Bruce Kidd, page 60.
198 Deposition of Bruce Kidd, page 61.
199 Deposition of Bruce Kidd, page 61.
119 Deposition of Bruce Kidd, page 32.
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ScOTT REED (PENHALL)

72. Mr. Reed was another project superintendent for Penhall on the 1-84 Project, along
with Bruce Kidd and Bob Bleeker.!'! Mr. Reed was the Penhall representative in Idaho (boots on
the ground) with the highest authority,''? but he was not in any way familiar with the Penhall/State
construction contract or, more particularly, the TCP or Special Provisions with respect thereto.!!®
Mr. Reed never looked at the Special Provisions for the TCP.!'* He was never told that there were
explicit procedures that had to be followed in order to amend the TCP.!'> He never reviewed the
State/Penhall contract because he says he didn’t need to, there was no need for him to be involved
in the TCP.!1¢

73. He understood that the purpose of the TCP was to facilitate the safe passage of
motorists through a highway construction zone and reduce the occurrence of unexpected stoppages
or queues.'!” He realized that it is particularly important during night construction to avoid sudden
traffic stoppages or the development of a traffic back up.''® He also understood that an advance
warning area serves the purpose of giving warning to drivers of upcoming traffic hazards.!'” When

he was on site, he would not interact with the TCM.!? He testified Penhall’s project manager was

11 Deposition of Scott Reed, pages 49-50.

112 Deposition of Scott Reed, page 139.

113 Deposition of Scott Reed, pages 91, 94-95.
114 Deposition of Scott Reed, page 95.

115 Deposition of Scott Reed, page 94.

116 Deposition of Scott Reed, page 95.

117 Deposition of Scott Reed, page , 46-47.

118 Deposition of Scott Reed, page 47-48.

119 Deposition of Scott Reed, pages 47-48.

120 Deposition of Scott Reed, page 29.
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responsible for overseeing Specialty’s work as TCM on the project.'?! After the accident, he
contacted the TCM, who informed Mr. Reed that the TCP had been set according to plan that
evening.'”? On June 16, 2018, there was a Penhall work zone on the eastbound lanes, but a
subcontractor was working those lanes.!?

74. He recalls a meeting with ITD representatives a few days before the restart of the
Project in the Spring of 2018. During that meeting, he had discussions with ITD about reducing
four open lanes of highway to a single open lane and to leave the shoulder open as an emergency
“escape route.”'?* His proposed change to the TCP was not accompanied by a traffic volume or
traffic capacity evaluation to support the request.!?> He does not recall ITD telling Penhall to
submit their request in writing.'?® He has no idea how the TCM was advised of the revision to the
TCP.'?” He does not know how Penhall determined that a single lane of traffic during working
hours on eastbound I-84 could accommodate the anticipated traffic volume.!?® He assumes that
that if such a determination was made, it would have been made by ITD.'® That determination

was not done.

121 Deposition of Scott Reed, page 172.

122 Deposition of Scott Reed, pages 83-84.
123 Deposition of Scott Reed, page 85.

124 Deposition of Scott Reed, pages 102-103.
125 Deposition of Scott Reed, page 104.

126 Deposition of Scott Reed, page 85.

127 Deposition of Scott Reed, page 85.

128 Deposition of Scott Reed, page 106.

129 Deposition of Scott Reed, pages 106-107.
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75. Hebecame aware during May 2018 for the first time that the plans and specifications
prohibited the reduction of four open lanes of highway to a single open lane.!** After he made the
proposal to ITD about reducing four open lanes to a single open lane on eastbound 1-84, he did
nothing to inform himself about the requirements of the TCP.!3! He denies all knowledge about
Specialty ever raising any concerns about revising the TCP .13

76. Before his involvement in the Project in 2018, he never spoke with any Penhall
representative regarding the operation of the Project in 2017.'* He was not involved in any way
in monitoring the TCP because he never reviewed the plan and would have no way of evaluating
whether the TCP was being properly implemented.!** Even if he had known anything about traffic
backups as a result of the reduction of four open lanes down to a single open lane, he would not
have done anything. “It’s not my responsibility as to what needs to happen.”!3’

77. Significantly, in a post-accident email, Mr. Reed acknowledges that he was not
authorized to deviate from the approved TCP. He bemoans the fact that after the accident, they
were being forced to comply with the contract as written. Tellingly, he warns his fellow Penhall
employees that the requirement to comply with the TCP means they will not complete the Project
on time.'*

JEROMY MAGILL (PENHALL)

130 Deposition of Scott Reed, pages 107-108.

131 Deposition of Scott Reed, pages 108.

132 Deposition of Scott Reed, pages 110-112.

133 Deposition of Scott Reed, page 114.

131 Deposition of Scott Reed, page 116.

135 Deposition of Scott Reed, page 132.

136 Robbins Declaration, Ex 26; PENHALLO007519, produced after deposition of Scott Reed.
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78.  Magill was the Project Manager for Penhall on this Project.*” There had been three
to four Project Managers for the Project, because there was a high rate of turnover at Penhall. He
was the only one left available to act as Project Manager for this job.!3® He never received any
instruction or training from Penhall regarding the TCP.!* Prior to going to the job, he had no
discussions with either Vince Coletta or Henry “Shields” Sullivan regarding what the job
requirements were.!*® When he took over the Project from Pat Nordberg (the first Project
Manager), he only skimmed the State/Penhall contract and never really read its requirements.!*!
Neither did he ever review or form an understanding of the Project’s TCP or its Special
Provisions.!* Bruce Kidd and Scott Reed were the superintendents for Penhall and Penhall’s
representatives on the site on a nightly basis. Magill never had any discussions with either Bryon
Breen or any other representative of ITD regarding the TCP.1** Although he never reviewed the
contract, his “impression” from discussing operations with either Penhall personnel on site was
that two lanes were to remain open in a four-lane stretch.'* His only discussions with the TCM
had to do with invoicing; he never had any discussions with him about the TCP.1%°

79. He knew that a purpose served by the TCP was to facilitate the smooth transition of

traffic through a construction zone and to provide for the safety of workers and motorists in the

137 Deposition of Jeromy Magill, page 16.

138 Deposition of Jeromy Magill, page 18.

139 Deposition of Jeromy Magill, pages 20-22.
140 Deposition of Jeromy Magill, page 19-20.
11 Deposition of Jeromy Magill, page 21.

12 Deposition of Jeromy Magill, page 21.

193 Deposition of Jeromy Magill, page 27.

14 Deposition of Jeromy Magill, page 28.

195 Deposition of Jeromy Magill, page 30.
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work zone, as well as to avoid the development of traffic queues.'*® He understood that a traffic
queue in a construction zone presents a safety hazard to both motorists and to workers.'*’

80. When the Project restarted in the spring of 2018, he understood Penhall had only a
limited number of days to finish the Project.!*® Time was tight for Penhall to do the job required
under the contract, so Penhall had to bring in another contractor (Diamond Drilling) to do part of
the job that Penhall had originally contracted to perform.!* This was done in order for Penhall to
avoid being assessed liquidated damages under the terms of the contract (if it fell behind

schedule).!?

When the Project restarted in the Spring of 2018, there was an urgency to get the
Project done on an expedited basis.!*! It was Penhall’s intent to finish the Project on time and on
an expedited basis in order to avoid penalties.!** Magill developed a schedule for the restart that
was presented to and approved by ITD. It was developed by him to show the shortest period
practicable to get the job done. Penhall wanted the Project done as soon as possible.!>* Neither
Kidd nor Reed ever advised him that there were any alterations to the TCP.!** As the incoming

Project Manager, he acknowledged he would want to know about any prior deviations to the TCP,

but again he was never advised of the deviations to the TCP in the fall of 2017.1°° He would expect

146 Deposition of Jeromy Magill, pages 33-35.
197 Deposition of Jeromy Magill, pages 33-35.
148 Deposition of Jeromy Magill, pages 41, 44.
199 Deposition of Jeromy Magill, pages 41, 44.
130 Deposition of Jeromy Magill, pages 41, 44.
151 Deposition of Jeromy Magill, page 43.
152 Deposition of Jeromy Magill, page 44.
153 Deposition of Jeromy Magill, pages 43-44.
134 Deposition of Jeromy Magill, page 92.
153 Deposition of Jeromy Magill, page 93.
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that his superintendents (Kidd and Reed) would know the contract documents and the TCP and
would follow the requirements of the TCP.!*® His take from the handoff of this Project to him was
the import of avoiding liquidated damages.!>” He acknowledged that one way to speed up work on
this Project was to close more lanes than was called for in the contract, thus affording the ability
to do more work, faster.!>® It seems clear that getting the job done quickly and avoiding financial
penalties trumped highway safety for Penhall. As noted above, Scott Reed was concerned that
following the TCP would mean they could not finish on time.

Vincent Coletta (Penhall)

81. Mr. Coletta worked with Penhall for approximately 11 months and served as
Penhall’s project manager on the project in the fall of 2017.!% According to Mr. Coletta, Penhall
understood that if there was going to be a change to the TCP and special provisions there would
have to be a written change stamped by an engineer approved by the State of Idaho.!®°
Eric Blackburn (Penhall and Diamond Drilling)

82. Mr. Blackburn worked for Penhall for 19 % years in various capacities, including

1

project manager, superintendent and estimator.!® He served as estimator for Penhall on the

project.!6?

136 Deposition of Jeromy Magill, page 93.

157 Deposition of Jeromy Magill, page 94.

158 Deposition of Jeromy Magill, page 94.

159 Deposition of Vincent Coletta, page 19.

10 Deposition of Vincent Coletta, pages 52-33.
161 Deposition of Eric Blackburn, pages 18-19.
162 Deposition of Eric Blackburn, page 43.
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83. Mr. Blackburn left Penhall and joined Diamond Drilling in December 2017 as senior
project manager of national contracts.'®® Again, per Jeromy Magill, Penhall’s project manager at
the time of the fatal collision, Penhall was behind schedule and wanted to avoid being assessed
liquidated damages so had to bring in Diamond Drilling to do part of the job that Penhall had
originally contracted to perform. Per Mr. Blackburn, the directive to close three out our four
eastbound 1-84 travel lanes on June 16, 2018 “wouldn’t have come from [his] crew.”!®* Prior to
the fatal collision, Mr. Blackburn had not been advised by Penhall or Specialty that there had been
a change in the TCP whereby four open lanes had been reduced to one open lane.!'®> He did not
anticipate that four open lanes would be reduced to one open lane because he had a general
knowledge of the TCP, understood two lanes were to remain open and that would translate to his
crew “doing the inside [two] lanes or the outside [two] lanes . . .”1% Mr. Blackburn did not perceive
of any need to reduce four open lanes to a single open lane in order for Diamond Drilling to do its
work on the evening of June 16, 2018.1°7 Although he does not know who made the request to
reduce four open lanes down to a single open lane on 1-84 eastbound, he testified the request did

not come from Diamond Drilling '®®

163 Deposition of Eric Blackburn, page 18.
164 Deposition of Eric Blackburn, page 51.
163 Deposition of Eric Blackburn, pages 49-50.
166 Deposition of Eric Blackburn, page 54.
167 Deposition of Eric Blackburn, pages 61-62.
18 Deposition of Eric Blackburn, page 63.
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84. Mr. Blackburn acknowledged the more lanes that are closed the greater the
probability a traffic queue will develop.!® He also acknowledged a traffic queue presented a risk
to the motoring public and to the construction workers.!7?

JOSH ROPER (SPECIALTY)

85. Josh Roper started with Specialty in 2013 and received his TCS certificate in
2015.17! Roper was not the original choice for TCM on this Project; however, the original TCM
left Specialty and the job fell to him.!”2 Mr. Roper did not have the required five-year traffic control
experience mandated by the Special Provisions.!” The Project was Roper’s first as TCM.'7* He
began on the Project in the Fall of 2017 and was reassigned to the Project when it restarted in early
June 2018.'7> When Roper left the Project, Mason Garling took over for him. It was never Roper’s
understanding that Garling took over as TCM.!7

86.  Daniel Kircher was Roper’s direct supervisor on the Project.!”” Kircher was
involved with all traffic control operations for Specialty.!”® Roper received and reviewed the TCP
and Special Provisions for the Project from Mr. Kircher and discussed them with him. Roper said

he wanted extra help on the Project because of his lack of experience.!” He was assigned an

169 Deposition of Eric Blackburn, page 62-63.
170 Deposition of Eric Blackburn, page 63.

"1 Deposition of Josh Roper, pages 19-20.
172 Deposition of Josh Roper, pages 25-26.
173 Deposition of Josh Roper, pages 158-159.
174 Deposition of Josh Roper, page 22.

175 Deposition of Josh Roper, pages 22-23.
176 Deposition of Josh Roper, pages 23-24.
7 Deposition of Josh Roper, page 25.

178 Deposition of Josh Roper, page 25.

179 Deposition of Josh Roper, pages 25-28.
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experienced traffic control supervisor to assist.'*” Roper and Kircher discussed not only the plans
and specifications, but also that TCM diaries needed to be detailed and submitted to ITD by 6:00
a.m. the day following the work performed.!®!

87.  Roper understood that if the TCP was to be revised, it would have to be in writing
and approved by the ITD engineer on the Project before any change could be implemented.!®
During the course of the Project, the TCP was changed.'®® He talked about those changes with
Penhall in 2017 regarding reducing four open lanes of traffic down to a single open lane.'®* There
was never a formal proposal submitted to or approved by ITD.!®* He never saw an ITD-approved
plan to revise the TCP.!® If there had been an approved revised plan, as TCM, he would have
received such a document.'®” Roper never asked for a change to be approved in writing by ITD
before he implemented changes in the TCP even though he knew it was required by the TCP and
Special Provisions.'® He allowed reductions of four open lanes to a single open lane in 2017.1%°

88.  He understood that it was his job as TCM to implement, as approved, the written
TCP plans.® Roper never spoke with the ITD engineer for the Project (Breen), or with the ITD

Project manager (Statkus) about any proposed change to the TCP.!*!
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89.  He understood that one purpose of the TCP was to facilitate traffic flow and reduce
unexpected changes in traffic in the speed of traffic flow.®? Another purpose of the TCP was to
preserve the safety of workers and motorists traveling in the area of the construction zone and to
reduce, as much as possible, the development of traffic queues.'®® He understood that traffic queues
in construction areas on highways are a hazard to motorists, including the risk of rear-end
collisions.!**

90.  He recalls a conversation he had with Penhall, where Penhall asked why they did
not have police presence at the construction Project.!®> Mr. Roper replied that Specialty “typically
didn’t have ISP on our Projects.”'*® The Penhall representative replied that they typically have a
police presence on site on most projects.'®’ Penhall never asked that such a request be made to ITD

t.198

on this Projec He recognized that a police presence on site is an additional form of traffic

control .1*?
91.  When he returned to the Project in the Spring of 2018, he did not review the

specifications or the TCP itself, but met with Mason Garling (also with Specialty), who was new

to the Project and was to be trained in traffic control management 2%’

192 Deposition of Josh Roper, page 62.

193 Deposition of Josh Roper, page 64.

194 Deposition of Josh Roper, page 65.

195 Deposition of Josh Roper, pages 84-85.

196 Deposition of Josh Roper, page 85.
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290 Deposition of Josh Roper, pages 95, 99-100.
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92.  Roper recalls a discussion in May 2018 with a Penhall representative wherein
Penhall expressed displeasure at Specialty not setting up a triple-lane closure on a four-lane stretch
of highway.?! Mr. Roper advised that it was his understanding that in 2018 they would not be
using triple-lane closures anymore.?’> Penhall’s insistence on a triple-lane closure in 2018 took
him by surprise, but Roper did not raise any concern about such a violation of the contract
requirements.?®® That said, Roper admitted the concept of reducing four open lanes of highway
down to a single lane caused him concern when traffic was heavy.?’* He did not understand why
Penhall was making the request; he is not sure if he was satisfied with Penhall’s explanation for
the triple closure 2% The inexperienced Mason Garling took over as TCM on June 8, 2018. Garling
had discussions about traffic control management with Roper before he took over.2’® His
discussions with Garling on the request by Penhall for a triple-lane closure was that Roper would
follow the direction of Penhall 2%’

93.  Roper understood that the TCM had the authority to open up a closed lane of travel
if he saw a traffic queue form into the advance warning area.?’® If he had seen traffic back up to

such an extent, he would have brought out a moveable sign to advise of triple-lane enclosures

ahead of the traffic back up, or he would have instituted what is known as a “cattle chute,” where

201 Deposition of Josh Roper, page 97.

202 Deposition of Josh Roper, pages 100-103.
203 Deposition of Josh Roper, pages 100-103.
201 Deposition of Josh Roper, page 44.

295 Deposition of Josh Roper, pages 105-107.
296 Deposition of Josh Roper, pages 119-120.
297 Deposition of Josh Roper, page 123.

2% Deposition of Josh Roper, pages 162-163.
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traffic is allowed to proceed on each side of construction activities (thus allowing two open
lanes).?* If he had seen a traffic backup form as a result of an unauthorized lane closure, he would
have gone straight to the ITD inspector and advised him that changes had been made and that was
the result.?!?

MASON GARLING (SPECIALTY)

94. Mr. Garling was the TCM on this Project on June 16, 2018. He began working for
Specialty as a setup maintenance laborer in 2014, and ultimately obtained his traffic control
supervisor certification.?!! He had only worked as TCM on two jobs before this Project.?'? He
had no experience in revising, designing or approving a TCP.2!3 It is noteworthy that Mr. Garling
did not have the ITD-required five-year traffic control experience for this Project.'*

95. Mr. Garling agreed that the purposes of a TCP include facilitating the smooth flow
of traffic through a work zone area and avoiding long traffic queues.?'> But, when asked if a traffic
queue presented a hazard to motorists, he answered:

“I would almost say that a traffic queue would be itself a warning sign of the

construction area. The brake lights alone would tell you that there’s something

going on ahead of you.”?'¢

292 Deposition of Josh Roper, page 164.

210 Deposition of Josh Roper, pages 164-165.

211 Deposition transcript of Mason Garling, page 20.

212 Deposition of Mason Garling, page 22.
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216 Deposition transcript of Mason Garling, pages 34-35.
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96. I have never seen any such opinion stated in the MUTCD or any other authoritative
publication related to work zone traffic control. It directly contradicts the MUTCD regarding the
need to warn of conditions not readily apparent to motorists. Although his response is troubling
coming from the person charged with the traffic control operations of the project, he did agree that
a traffic queue extending into the advance warning area is a potential hazard to motorists,
especially at night, and presents a risk of rear-end crashes. He also agreed that the risk is higher
with a large volume of tractor-trailer traffic. He further agreed that it is important to follow the
TCP (which he did not do).2!”

97. Mr. Garling understood that ITD written approval was required for any modification
of the TCP.2'®* When he took over as TCM from Josh Roper, he was told about Penhall’s request
to close three of four lanes in 2017. Mr. Garling did not inquire if ITD had approved that change,
nor did he ask to see the written approval.>'* He agreed that it would be reasonable for an engineer
to evaluate fewer open lanes than shown in the approved TCP to know that sufficient roadway
capacity existed under the revised plan. He further agreed that a reason for an engineer’s review
and approval of the revised plan is to avoid queue build-up into the advance warning area.*?

98. Mr. Garling understood that Byron Breen was the person at ITD who would have to

review and approve a change to the TCP.?%!

27 Deposition transcript of Mason Garling, pages 35-36.
218 Deposition transcript of Mason Garling, page 39.
21° Deposition transcript of Mason Garling, pages 43-44.
220 Deposition transcript of Mason Garling, pages 49-50.
22! Deposition transcript of Mason Garling, page 57.
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99. It was Mr. Garling’s understanding that Penhall was responsible for the “safety
aspect; making sure that we, as the subcontractor, are adhering to the traffic control plan.”?*?
Although this is a logical understanding for a Specialty employee (an employee of the
subcontractor) would think (that they would take direction from the prime) it was not ITD’s stated
intent on the -84 project, which was that the TCM had ultimate responsibility for implementing
the TCP.

100. Mr. Garling testified that “At our first meeting before operations in June, they
(Penhall) instructed us to close three lanes.” He also said that he received Penhall instructions
“almost nightly” and that the ITD inspectors did not monitor the traffic control much.??® He
testified that he attempted to engage the ITD inspectors to see if they had any concerns or
comments, but that the ITD inspectors didn’t have substantive responses to his inquiries or any
concern about a queue forming and extending into the advance warning area due to the improper
decision to restrict traffic to a single lane ***

101. Mr. Garling testified that at a meeting in June, 2018, Bruce Kidd of Penhall
approached him, asking if Specialty was prepared for the three-lane closure. Mr. Garling replied
that they were not because he was new to the project and was not aware of it.2%’

102. Mr. Garling testified that although closing three of four lanes would extend the

beginning of the advance warning (due to the additional lane merge and tangent) and lengthen the

222 Deposition transcript of Mason Garling, pages 64-65.
223 Deposition transcript of Mason Garling, pages 67-68.
224 Deposition transcript of Mason Garling, pages 70-73.
225 Deposition transcript of Mason Garling, pages 93-94.
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queue from the original TCP, they didn’t discuss moving the portable message board because its
location was based on the distance to the ROAD WORK AHEAD sign. His reason for that was,
“It was a stationary object that was on the plan, supposed to be there.”?*¢ As noted above, Specialty
should have moved all of the advance warning signs upstream because of the additional merge of
the third closed lane and the additional signs to accommodate that merge. Doing so is consistent
with the MUTCD recommendation that “These distances should be adjusted for field conditions,
by increasing or decreasing the recommended distances.”*?” The presence of a queue extending
beyond the advance warning was a clear indication, based on MUTCD recommendations, that the
warning signs should have been moved to the west beyond the end of the queue.

103. But more importantly, it was foolhardy to allow a change to the TCP without input
from a licensed engineer. Failing to obtain a traffic capacity analysis before reducing to a single
lane, at night, during a period of increased traffic volume, allowed a dangerous traffic queue to
form that contributed to this tragic crash.

104. Mr. Garling testified that his usual practice would have been to inform his supervisor,
Mr. Kircher, of the single open lane because it violated the contract.>*® He had no reason to believe
that he did not follow this custom and practice. Kircher had previously been informed of this
request by Penhall. He testified that Penhall “claimed that they had already obtained approval from

ITD” to close three of the four lanes. As I read the ITD contract, the TCM was responsible for any

226 Deposition transcript of Mason Garling, pages 108-109.

27 Manual on Uniform Traffic Control Devices, Federal Highway Administration, 2009 Edition, Section 6C.04
paragraph 06, page 552.

228 Deposition transcript of Mason Garling, pages 110-111.
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change in the TCP and should have insisted on seeing the required written approval rather than
merely expressing concern.?”” Specialty never insisted on such proof. Penhall also violated the
Special Provisions of the contract by closing three of four lanes without the required engineer’s
seal of an alternate plan and ITD written approval. These failures by Penhall and Specialty
represent a knowing and flagrant violation of the contract requirements, making them all
responsible for the horrific crash that was caused, in part, by the lengthy traffic queue that resulted.

105. Mr. Garling testified that Bruce Kidd of Penhall instructed him to use the same three-
lane closure used in the westbound lanes in 2017.%%° He testified that the plan called for a “cattle
chute” that would put traffic on both sides of the Penhall work, which Penhall opposed, and that
they were “discussing whether or not to do the triple-lane closure eastbound.” (The TCP allowed
for no such thing.) Mr. Garling testified that he and Mr. Kidd did not discuss that a three-lane
closure was a violation of the contract.*! This was not a decision for Penhall and Specialty to
make unilaterally; the contract required a registered professional engineer to propose a modified
TCP for ITD review and potential approval in advance of implementation. However, common
sense should have told him that going from the required two lanes to one lane needed an engineer’s
analysis and recommendation and ITD written approval. According to Mr. Garling, he observed
that traffic began to flow freely between 11:30 p.m. and midnight. Apparently, severe congestion

and a long queue for an hour and a half before 11 p.m. were acceptable to Mr. Garling.

22 Deposition transcript of Mason Garling, page 117.
20 Deposition transcript of Mason Garling, page 123.
21 Deposition transcript of Mason Garling, pages 123-125.
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106. On June 2, 2018, Specialty placed “a triple,” with Josh Roper reporting in his diary
that “Traffic was heavy but manageable.” Mr. Garling, then working as a laborer under Mr.

Roper’s direction, testified that traffic was backed up approximately half a mile.?3?

Specialty
placed a similar “triple” on June 3, 2018, with Mr. Roper documenting that “traffic responds better
to the double than the triples.” Mr. Garling agreed with that statement.?** Since Mr. Roper and
Mr. Garling agreed that a four-lane section with two open lanes performs better than with only one
open lane and both understood that the contract prohibited only one open lane in a four-lane
section, it is inconceivable that they would have agreed to only one open lane. Providing two open
lanes in a four-lane section was a contract requirement, but not just a contract requirement; only
one open lane created a hazardous condition for motorists. Penhall and Specialty knew this before
June 16, 2018, and yet they both intentionally allowed this dangerous condition to persist.

107. On June 14, 2018, three eastbound lanes of four lanes were again closed. Mr.
Garling’s diary reported that “traffic EB was backed up to the Locust Grove overpass due to the
lane closures.”?* Mr. Garling said that the queue existed between 10:00 and 11:30 pm. He testified
that about 11:30, “traffic had started to thin out and was merging nicely at the second lane
closure.”?*> When asked if he had considered placing a changeable message board further west to

advise eastbound traffic before they reached the congestion, he responded that he didn’t. He

explained that they “don’t typically move our devices per congestion. We keep them at their certain

22 Deposition transcript of Mason Garling, page 141.

23 Deposition transcript of Mason Garling, pages 142-143.

24 Traffic Control Maintenance Diary for June 14, 2018 prepared by Mason Garling. Specialty00347.
25 Deposition transcript of Mason Garling, pages 152-153.
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distance that they’re called out on the plans”.?*® That practice does not conform with the MUTCD’s
recommendation that the “distances should be adjusted for field conditions, if necessary, by
increasing or decreasing the recommended distances.”%’

108. Certainly, the existence of a queue beyond the advance warning signs qualifies as
“necessary.” When asked how traffic would be informed of such congestion, Mr. Garling replied,
“The only way they would have been notified, to answer your question, would be the brake lights
and the congestion itself would be its own warning.”?*® This kind of thinking not only violates the
previous MUTCD guidance regarding adjusting warning device placement, but also the more basic
MUTCD stated function of warning signs, which is: “Warning signs call attention to unexpected
conditions on or adjacent to a highway, street, or private roads open to public travel and to
situations that might not be readily apparent to road users. Warning signs alert road users to
conditions that might call for a reduction of speed or an action in the interest of safety and efficient
traffic operations.”?’ Certainly, stop-and-go traffic on a freeway late at night is an “unexpected
condition . . . that might not be readily apparent to road users.” It does call for advance warning
and a reduction of speed. It is not consistent with the standard of care to rely on “brake lights and

the congestion itself. . .” to be its own warning. Such thinking exhibits an extreme deviation from

the above-referenced standard.

26 Deposition transcript of Mason Garling, pages 154-1535.
B MUTCD, Section 6C.04, paragraph 6, page 552.

28 Deposition transcript of Mason Garling, page 155.

Z° MUTCD, Section 2C.01, page 103.
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109. On June 15, 2018, traffic eastbound was, for the second night in a row, backed up to

1240 which Mr. Garling testified was about two miles.>*!

Locust Grove Road and was at a standstil
He testified that he remembered being concerned “about the fact that traffic wasn’t moving at
all.”?*2 However, he did nothing to remedy this known dangerous condition.

110. On June 16, 2018, the night of the subject crash, Specialty placed another triple left
closure on the four-lane freeway. Again, for the third night in a row, eastbound traffic was backed
up past Locust Grove Road.?** Mr. Garling testified that he did not have any discussions with
Penhall or the ITD inspector before the crash; however, he did have a conversation with Bruce
Kidd of Penhall after the crash. Mr. Kidd inquired if the traffic control was set up the same as
before and what the traffic was like to which Mr. Garling replied that the set-up was the same and
traffic was backed up the same as the previous two or three nights 244

111. Mr. Garling testified that, after the crash, Mr. Kircher had contacted Penhall “trying
to get them to agree to not setting another triple. . . because we didn’t want to risk it . . . We were
instructed to set the triples in the first place, and after an incident like this, we did not want to
continue to go against the plans.”?** Penhall and Specialty should never have closed three lanes in

a four-lane section of I-84 in violation of the Special Provisions in the first place. They should not

have waited until after this horrific crash to insist on following the contract. This exchange between

210 June 15, 2018 Traffic Control Maintenance Diary, Specialty003438.
241 Deposition transcript of Mason Garling, pages 158-159.

242 Deposition transcript of Mason Garling, pages 159-160.

243 Deposition transcript of Mason Garling, pages 160-162.

24 Deposition transcript of Mason Garling, page 163.

245 Deposition transcript of Mason Garling, pages 168-169.
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Specialty and Penhall demonstrates that both were aware of the contract requirement and that both
were actively in clear and direct violation of the contract by reducing lanes beyond that approved
in the project’s temporary traffic control plan, without the required written modified TCP sealed
by a professional engineer and ITD approval. As noted, this constitutes an extreme deviation from
the recognized standard, as well as the explicit contract provisions.

112. Mr. Garling expressed concern to Mr. Kircher about traftic volume and speed on
Friday and Saturday night before the crash.?*® Interestingly, his concern was not heightened by the
reduction to one lane. His concern wasn’t heightened by the fewer lanes, because “With traffic
having fewer lanes, that gives a bigger buffer space for the workers and for us to work as well. . .
So it was never an outright concern of, “oh, we’re backing up traffic. I did note on the nights that
it backed up to Locust Grove because that is excessive.”**’ This statement demonstrates conscious
disregard and a lack of concern for the safety of the motorists. A lengthy traffic queue, on a
highway late at night, is a well-recognized hazard. To allow that condition to persist, even for a
single night, is unconscionable. Here, it persisted and disrupted traffic for at least three nights
before this horrific crash. A TCP and the manager of that plan must be concerned for the safety of
both motorists and workers and act to preserve the safety of both.
JAKE LOUX (SPECIALTY)

113. Mr. Loux was the Traffic Control Supervisor who was assigned to assist the

inexperienced Josh Roper and Mason Garling. In October 2017, he was involved placing traffic

246 Deposition transcript of Mason Garling, page 175.
247 Deposition transcript of Mason Garling, page 176.
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control devices on I-84 which reduced the number of open lanes from four lanes to one lane on
more than one night.>** On those nights traffic was slow, but never stopped.?* On June 14, 2018,
he participated in setting up the traffic control to reduce eastbound I-84 from four open lanes to
one open lane >*° He testified that Mason Garling had been instructed by “Somebody at Penhall”
to do that>>' Mr. Loux only worked the June 14, 2018 shift and didn’t return to work until the
Monday after the subject crash.2>? After the crash Specialty employees were instructed to be sure
any changes in the TCP were documented in writing.?*?

114. When Mr. Loux returned after the June 16, 2018 crash, he reviewed the TCP to “see
what we were setting up east of the incident . . .” to make sure Specialty was complying with the
traffic control plan.>** He expressed concern to Mr. Garling that the traffic control setup requested
by Penhall was in violation of the approved plans. Mr. Loux testified that Mr. Garling’s response
was “what are our options of doing what is requested from Penhall?2
DANIEL KIRCHER (SPECIALTY)

115. Mr. Kircher is the Traffic Control Administrator for Specialty. He was Mason

Garling’s and Josh Roper’s supervisor at the time of the crash and in charge of all Traffic Control

jobs for Specialty. He testified regarding implementing the TCP in place at the time of the crash

2% Deposition transcript of Jake Loux, pages 41-42.
24 Deposition transcript of Jake Loux, page 46.
230 Deposition transcript of Jake Loux, page 63.
2! Deposition transcript of Jake Loux, pages 64-66.
22 Deposition transcript of Jake Loux, pages 65-66
233 Deposition transcript of Jake Loux, page 66.
2 Deposition transcript of Jake Loux, pages 80-81.
235 Deposition transcript of Jake Loux, page 82.
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and Specialty’s considerations in reducing the number of open lanes beyond that included in the
approved TCP.?*® Specialty does not have engineers on staff to develop traffic control plans but
instead contracts those out.>>” On previous projects with a requirement for reducing the number
of lanes, Specialty called upon an engineer for the needed traffic volume and capacity analysis for
a traffic control plan.?*®

116. Mr. Kircher testified that a TCP is developed so as to avoid development of
dangerous traffic queues, to not have abrupt traffic speed changes through a work zone and to
facilitate the smooth flow of traffic through a work area. It is important for a TCP to be
implemented as designed.?*® He further testified that if a change is required in the traffic control
plan, it depends on “The situation and the engineer having representation on the site and being a
part of the operations on a nightly or daily basis.”?®® I don’t disagree with that position except
where the Special Provisions for this Project specifically prohibit a change unless an alternate plan,
sealed by a professional engineer, is presented and receives written ITD approval. It appears that
Mr. Kircher is saying that the decision can be made by field staff even when the contract expressly
requires a written proposal sealed by an engineer, 14 calendar days for ITD review and written
ITD approval. Such a position is contractually prohibited, well below the standard of care as well

as unsafe.

26 Deposition transcript of Daniel Kircher, pages 21-22.
27 Deposition transcript of Daniel Kircher, page 28.
28 Deposition transcript of Daniel Kircher, pages 31-36.
29 Deposition transcript of Daniel Kircher, page 37.
260 Deposition transcript of Daniel Kircher, pages 39-41.
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117. Mr. Kircher does agree that “traffic backups in construction zones creates a risk of
rear-end collisions,” particularly at night. 2!

118. Mr. Kircher was aware that Penhall had instructed Specialty to reduce the roadway
from four open lanes to one open lane in 2017 252 Accordingly, Specialty was clearly aware that
the contract was being violated and the approved TCP was not being followed on this Project. Mr.
Kircher is unaware if there was a written proposal or approval for that reduction.?®> Mr. Kircher
was also aware that Penhall was insisting on the same four-to-one open lane reduction in 2018 2%
Mr. Kircher testified that he had safety concerns about the four-to-one lane reduction. He was
worried whether the traffic volume on the stretch of eastbound I-84 could handle such a reduction;
nonetheless, his response was “to proceed because the State approved it,” although he never
received, and I have not seen any evidence of, a written I'TD approval for such a dangerous change
in the TCP.2%

119. Mr. Kircher appears to be under the impression that if they follow MUTCD guidance
for the traffic control devices shown in the plans at the distances provided in the MUTCD,
everything is compliant. The fact that the contract requires two open lanes seems to be irrelevant
to Mr. Kircher in that discussion. It is not; if congestion occurs, the MUTCD says:

120. “The distances contained in Table 6C-1 are approximate, are intended for guidance

purposes only, and should be applied with engineering judgment. These distances should be

26! Deposition transcript of Daniel Kircher, pages 42-43.
262 Deposition transcript of Daniel Kircher, page 58-60.
263 Deposition transcript of Daniel Kircher, pages 59-61.
264 Deposition of Daniel Kircher, page 64.

265 Deposition of Daniel Kircher, pages 68-69.
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125. When the demand approaching a work zone is less than its capacity—for example, if

the capacity of a work zone is 1000 vph and the demand is 500 vph—then acceptable traffic
operations are expected. In this situation, known as under-capacity or undersaturated conditions,
persistent queues are not expected to develop on the approach to the work zone.
When demand exceeds capacity—for example, if the capacity is 1000 vph and demand is
1500 vph—then poor traffic operations are expected. In these over-capacity or oversaturated
conditions, the excess demand would not be able to pass through the work zone and would result
in a queue on its approach.

126. A work zone where one or more lanes are closed is somewhat analogous to an
hourglass, where the narrowest point of the hourglass represents the restricted-capacity portion of
the work zone and grains of sand represent individual vehicles. The sand grains in the top half of
an hourglass are like vehicles in a queue approaching a work zone. The number of sand grains
that can pass through the bottleneck of an hourglass during a given time is limited, the same way
the number of vehicles that can pass through a work zone is limited by its capacity. Excess sand
must wait in the top half of the hourglass until the queue dissipates.

127. Another similarity between a work zone and an hourglass relates to the speeds of
sand and vehicles: Sand passing through the bottleneck of the hourglass is moving relatively
quickly compared to sand waiting in the top half of the hourglass, which is barely moving. There
is a sudden increase in the speed of sand as soon as individual grains enter the bottleneck. The
same principle applies to work zones. Vehicles in a queue approaching a work zone are typically
traveling at slow speeds, often stop-and-go conditions, but once vehicles enter the restricted-

capacity segment, their speeds increase considerably.
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128. It is easy to see the entirety of an hourglass and observe all the sand at a glance.
However, a work zone and its approaching queue can spread over many miles, as was the case on
the night of this horrific crash. Unlike an hourglass, an observer on the ground cannot see the
entirety of the work zone and its approaching queue. An observer within the restricted-capacity
segment of a work zone may observe vehicles traveling at reasonable speeds and conclude that the
work zone is operating acceptably. However, this observer may not be able to see the extent of
the queue approaching the work zone. The queue is a key indicator that the work zone is over
capacity. If an observer can see only the bottleneck of an hourglass, there is no way for that
observer to know how much sand is stuck in the top half of the hourglass.

Highway Capacity Manual

129. It is possible to estimate the capacity of a freeway work zone using a methodology
provided in the Highway Capacity Manual (HCM), a publication of the Transportation Research
Board that is widely accepted as the state-of-the-practice resource on highway capacity. The most
recent edition of the HCM is the 6th edition, published in 2016.

130. The HCM bases its estimate of a work zone’s capacity on empirical studies of many
other work zones. Research has shown that the capacity of a work zone depends on factors such
as the number of open lanes, the width of the lanes, the lateral clearance on either side of the lanes,
the grade of the roadway, and others.

131. Empirical studies have further documented that once a queue forms approaching a
freeway bottleneck, the roadway can no longer operate at its full capacity. According to the HCM:

“Once the breakdown takes place and queues begin to form, the flow rates discharging from the
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queue at the bottleneck are generally lower than the prebreakdown capacity.”?®® The HCM further
notes: “Research shows an average queue discharge drop of 7% in non-work zone conditions and
an average value of 13.4% in freeway work zones.”2%

132. This principle suggests that if a freeway work zone has a capacity of 1000 vph prior
to the formation of a queue, its queue discharge capacity would be about 866 vph, which is 13.4
percent less than 1000 vph.

133. Highway capacity is also affected by the fraction of heavy vehicles, such as buses
and tractor-trailers, in the traffic stream. Heavy vehicles accelerate and brake more slowly than
passenger cars, which negatively affects capacity. To account for the presence of large vehicles,
the HCM methodology converts traffic volume measures to passenger car equivalents.
“Passenger car equivalency (PCE) factors are used to convert heavy vehicles to passenger cars
such that the capacity of a mixed flow of heavy and light vehicles is equivalent to the capacity of
a traffic stream consisting entirely of passenger cars.”?’" After a traffic volume is converted to
passenger car equivalents, the measure is sometimes expressed in units of passenger cars per hour
(pcph) rather than vehicles per hour (vph).

134. Parametrix, the designer of the 1-84 work zone traffic control plan, used the HCM

methodology to evaluate the capacity of the work zone. The Parametrix analysis determined a

heavy-vehicle adjustment factor of 0.954, based on vehicle classification data from ITD. Worded

28 HCM 6th edition, p. 10-14.
29 HCM 6th edition, p. 10-43.
0 HCM 6th edition, p. 7-31.
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another way, Parametrix estimated the I-84 volume in pcph to be about 4.6 percent above the
volume in vph. Parametrix estimated the capacity of the I-84 work zone to be approximately 1450
peph per lane 2”!

135. A performance measure often used to evaluate the effectiveness of a freeway segment
is the density of traffic on the segment. Traffic density is measured in units of passenger cars per
mile per lane. A freeway with very low density indicates that traffic is flowing smoothly, and
drivers can mostly travel at their preferred speeds. As density increases, drivers are more
frequently limited by the speeds of leading vehicles. When density reaches very high levels, it is
an indication that traffic is stopped or very nearly stopped in a slow-moving queue.

136. For freeway segments, the HCM translates density into a parallel measure called
Level of Service (LOS). LOS is indicated by a single letter that ranges from A through F, intended
as an easily-understood indication of a freeway’s performance. LOS A indicates very good
freeway operations, and LOS F indicates very poor operations. Table 1, an excerpt from the HCM,

indicates how density relates to LOS.

27! Email from Ken Colson, Parametrix, to Jason Brinkman, ITD, Sep. 5, 2018, 3:57 p.m., PARAMETRIX00001959.
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143. The 1-84 work zone’s performance depends on the freeway demand on the night of
the crash. ITD maintains a series of permanent traffic count stations along its state highway
system. Permanent count stations continuously collect traffic volume in each direction along a
roadway, and reports showing traffic volume by lane can be extracted for specific days in 15-
minute (or other) time intervals.

144. Two permanent count stations are located on 1-84 eastbound in the vicinity of the
subject crash: Station 122 is near milepost 47.9, just west of the Five Mile Road overpass. This
station is situated near the boundary between HCS analysis segments 7 and 8. On the night of the
crash, this station was in a portion of the roadway with two lanes closed. Station 279 is at milepost
44.9, just west of the Locust Grove Road overpass. This station is situated prior to any lane
closures or advance work zone signing on the night of the subject crash.

145. Data from both stations were produced by ITD and were reviewed for this report. Of
the two count stations, Station 279 is a better representation of the demand on the night of the
subject crash. Because station 122 is within a portion of the roadway where lane closures were in
effect, the results from this station are impacted by the reduced capacity of the work-zone
bottleneck. Station 279 is an indication of traffic demand approaching the work zone and its
associated queue but not yet having reached either.

146. ITD provided traffic volume data at Station 279 on the night of the subject crash in

15-minute intervals by lane.?”® Six time periods were evaluated as part of the HCS analysis, starting

213 ATR 279 Reports, ITD004664 — ITD004752
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at 10:00 p.m., when traffic control diaries indicate that all three lane closures were in place, and
extending through 11:30 p.m., just prior to the subject crash. Table 3 summarizes these volumes.

Table 3: 15-Minute Traffic Volume on June 18, 2018, at Count Station 279

Time
Period | Starttime | Endtime | Lane1* | Lane2 Lane 3 Lane 4 Total
No.
1 10:00 p.m. | 10:15 p.m. 148 137 129 61 475
2 10:15 p.m. | 10:30 p.m. 139 96 106 57 398
3 10:30 p.m. | 10:45 p.m. 135 104 109 34 382
4 10:45 p.m. | 11:00 p.m. 121 80 84 35 320
5 11:00 p.m. | 11:15 p.m. 112 73 77 23 285
6 11:15 p.m. | 11:30 p.m. 106 68 62 26 262

* = Lanes are numbered from right to left across the interstate.

147. Since 15 minutes is one-fourth of an hour, the 15-minute volumes can be multiplied
by 4 to determine an equivalent hourly traffic flow rate. For the 10:00 to 10:15 p.m. period, the
volume of 475 vph translates to an hourly rate of 1900 vph. The hourly rate declines to 1048 vph
by the 11:15 to 11:30 p.m. time period.

148. The demand volumes in Table 3 can be converted to passenger car equivalents using
the same 0.954 heavy-vehicle adjustment factor computed by Parametrix in its earlier analysis.
For example, the 10:00 to 10:15 p.m. flow rate of 1900 vph divided by the 0.954 factor results in
a passenger-car equivalent flow rate of 1992 pcph. The flow rate drops to 1100 pcph by the 11:15
to 11:30 p.m. period.
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149. Even prior to conducting any analysis using HCS, a problem is already evident. As
noted earlier, Parametrix computed the capacity of the work zone as 1450 pcph, and yet vehicles
were approaching the work zone at a rate of 1992 pcph starting at 10:00 p.m. It is virtually
inevitable that a queue would form in these conditions, because the approaching demand
significantly exceeded capacity. (During the time from 10:00 to 10:15 p.m,, traffic demand
exceeded the Parametrix-computed capacity by about 37 percent.)

150. While it is clear even without an HCS analysis that a queue would form, the
application of HCS can quantify the length of the queue and better document the operational
performance of the freeway approaching and through the work zone.

HCS Analysis Results: One Lane Open

151. The HCS analysis computed freeway performance measures for each of the 12
segments and for each of the six 15-minute time periods, a total of 72 analyses. The analyses
consider the queues cumulatively. For instance, if a queue is present at the end of a time period,
the same queue is assumed to be present at the beginning of the next time period, during which the
queue may grow or shorten depending on the traffic demand in the subsequent period.

152. One way to illustrate the results of the analysis is to present the LOS for each roadway

segment (Seg) during each time period (TP), as shown in Table 4.
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Table 6: Travel Time for Peak Queue Conditions (11:15 p.m.)

Segment Length (ft) Speed (mph) | Travel Time (min)

1 5280 73.5 0.8

2 5280 63.4 0.9

3 1991 5.5 41

4 1000 1.8 6.3

5 900 2.5 41

6 1000 2.5 4.5

7 650 4.2 1.8

8 1000 4.2 2.7

9 650 17.7 0.4
10 800 355 0.3
Total 26.0

159. Results indicate that during peak queue conditions, motorists are likely to spend about
26 minutes traversing segments 1 through 10, a distance of about 3.5 miles. Under normal
conditions without a work zone, motorists could expect to traverse this distance in about 3 minutes,
which shows that the work zone and its associated queue caused a peak delay of at least 23 minutes
per vehicle, based on the known traffic demand on the night of the subject crash.

160. The HCS analysis supports field conditions that were observed on the night of the
subject crash. Based on the location of the crash at about milepost 47.0, it is clear that the tail of
the queue extended to this location at 11:32 p.m. The HCS analysis showed a queue extending to
milepost 47.262 at 11:30 p.m. and peak queue extending to about milepost 46.885 at 11:15 p.m.
These values very closely correspond to the location of the crash, which occurred at the tail of the

queue that had formed on the night of the crash due to the improper lane reductions.
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164. Likewise, the travel time results in Table 9 indicate that motorists could have
traversed the study area in about 3.5 minutes, only a short increase in travel time compared to a
night without a work zone. Furthermore, the absence of a queue would have allowed the travel
time to remain relatively constant during all six study time periods.

Table 9: 2 Lanes Open EB 1-84 Travel Time

Segment Length (ft) Speed (mph) | Travel Time (min)
1 5280 73.5 0.8
2 5280 63.4 0.9
3 1991 53.6 0.4
4 1000 53.6 0.2
5 900 53.6 0.2
6 1000 53.6 0.2
7 650 53.6 0.1
8 1000 53.6 0.2
9 650 53.6 0.1
10 800 53.6 0.2
Total 35

165. Conceptually, it is clear why the HCS analysis shows such a stark difference between
the two conditions. With capacity of a single lane at about 1450 pcph, a second lane can
approximately double the freeway’s capacity to about 2900 pcph. The demand volume reaches a
peak of 1992 pcph, which is well within the capacity limits of a two-lane facility.

166. This analysis clearly shows that if a second lane had remained open on the night of
the subject crash, as required, a persistent queue would not have formed, which more probably

than not would have prevented the subject crash. Had Penhall and Specialty followed the TCP,
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rather than intentionally deviating from it, Lawrence Manlapit, III, and his two friends would not

have died a horrible death on [-84 East that night.

SUMMARY
1. ITD retained Parametrix to develop the traffic control plans and Special Provisions
for the 1-84 Project. After evaluating traffic volume/capacity, Parametrix required at least
two lanes on a four-lane section of [-84 to be open to traffic at all times during this Project.
2. If Penhall wanted to deviate from the approved traffic control plan, the TCP and
Special Provisions (ITD00060) required that an alternate plan be submitted in writing,
prepared and sealed by an Idaho professional engineer for consideration by ITD engineers.
The amended plan had to be submitted to the ITD for approval at least 14 days in
advance of the implementation of any intended change. Moreover, the special
provisions stated provided that the existing traffic control plan must remain in place
until the ITD engineers approved a proposed change to the existing plan.
3. The contract provided for a Traffic Control Manager (“TCM”) to ensure that the TCP
was correctly implemented. The TCM position required specific minimum qualifications
and was to be provided by the contractor. The two Specialty TCMs assigned to the Project
did not have the minimum qualifications. Penhall did nothing to determine whether either
Specialty TCM possessed the minimum qualifications.
4. In flagrant violation of the contract requirements, Penhall and Specialty knowingly
and intentionally closed three of the four lanes on 1-84 in October 2017 and June 2018.

The deviation was not supported by an engineer’s approval and/or a traffic volume/capacity
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evaluation Penhall claimed to have ITD “verbal approval” but did not have written (or
indeed any) approval from an ITD engineer as required by the Special Provisions.

5. Because Penhall’s improper deviation could not accommodate expanded capacity
with only a single open lane, traffic backed up into and past the advance warning area
during the June 14 to June 16, 2018, timeframe.

6.  For days prior to the crash, both Penhall and Specialty were aware that their decision
to violate the TCP and close three of four lanes on 1-84 East was causing severe traffic
backups. Both Penhall and Specialty were aware that such traffic backups on a highspeed
interstate highway, late at night, created a dangerous condition and exposed motorists to
the risk of rear-end collisions. Such collisions are particularly dangerous to motorists when
they involve large commercial tractor/trailer combinations. The presence of such tractor
trailer combinations on 1-84 East during the nighttime hours was foreseeable to both
Penhall and Specialty, given past historical usage of that highway segment.

7. On the nights before this tragic fatal crash, the Idaho State Police notified Penhall
and Specialty of callers complaining about long queues, which extended about three miles
upstream of the start of the first lane closure, although the traffic control plan’s advance
warning area was only 1.3 miles long. Callers also complained about traffic driving around
the closed lane in the median and the lack of advance warning of the hazard. Neither
Penhall nor Specialty did anything to remedy the extreme traffic hazard caused by their
improper lane reduction on June 16, 2018.

8. ITDrelied on the TCP which Parametrix developed. The approved TCP required two

open lanes and if the plan as approved had been implemented traffic would not have backed

DECLARATION OF JIM C. LEE, PH.D., P.E,, P.T.O.E, IN SUPPORT OF MANLAPIT PLAINTIFFS’ JOINT
MOTION FOR LEAVE TO AMEND COMPLAINTS TO ADD PRAYER FOR PUNITIVE DAMAGES AGAINST
DEFENDANTS PENHALL CORPORATION AND SPECIALTY CONSTRUCTION SUPPLY LLC - 88






2. Specialty did not take its TCM responsibilities seriously. It knowingly and
intentionally violated the TCP and Special Provisions by closing three of four lanes. The
evidence shows that its upper management did not assure that the managing employees
(TCM, Traftic Control Supervisor and Traffic Control Administrator) were adequately
trained in and/or informed about the importance compliance with the Project’s TCP unless
and until a properly designed and approved alternative had been prepared and presented to
the State’s Project Engineer for review and approval. This also amounted to an extreme
deviation from industry practice. Upper management also utterly failed to train the on-site
managing employees concerning how to recognize and respond to lengthy traffic queues
through construction work zones, a well-known hazard as discussed above, and thereby
protect the motoring public, another extreme deviation from industry practice. These
upper- and on-site managerial lapses directly caused an inherently dangerous, unapproved
alteration to the TCP to be implemented without adequate evaluation, oversight and/or
approval. This resulted in the creation of an extremely hazardous condition in the traffic
lanes of eastbound I-84 for two nights before June 16, 2018, as well as on the night of the
fatal crash itself. Defendants’ management (TCM, Traffic Control Supervisor and Traffic
Control Administrator) were aware of the traffic backups caused by this outrageous and
reckless decision to alter the TCP, and yet did absolutely nothing to warn motorists of its
existence, and/or remedy the condition that contributed to the deaths of three young airmen
on the evening of June 16, 2018.

3. Theactions of Penhall and Specialty’s on-site managers in closing three of four lanes,

rather than providing the contract-required two open lanes, and in failing to provide
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adequate warning of the lane closures and resultant traffic queue were in flagrant and
egregious disregard for the safety of I-84 motorists. They knew and/or should have known
(with adequate training) that providing only half of the contract-required capacity would
and did result in long queues and the described dangerous condition on 1-84 East with its
associated hazards.

4. Because of the intentional violations of the Project’s TCP and Special Provisions by
the Penhall and Specialty on-site management, a dangerous lengthy traffic queue was
created late at night in the eastbound lanes of 1-84 in Boise on the night of this crash, and
at least two nights prior thereto. This hazardous condition was caused by and known to
both Penhall and Specialty prior to the crash. Although timely steps could and should have
been taken to remedy this hazard that would have avoided the crash, nothing was done by
either Penhall or Specialty and this horrendous fatal crash resulted.

5. The flagrant, egregious, outrageous, and conscious failure to comply with the
applicable standards and the clearly explicit contract provisions on the part of Penhall and
Specialty have been detailed above. It is my further opinion, based upon the facts as
described herein, that the conscious failure of Penhall and Specialty to use reasonable care
in training the on-site management on, and the actual implementation of, the TCP and
Special Provisions, amounted to an extreme deviation from reasonable standards of
conduct under the circumstances and evinces a complete disregard or indifference on the
part of both Penhall and Specialty for the well-established safety principles and practices
in the construction industry designed to ensure the life and/or safety of the general motoring

public. Based on my review of the documents provided to me, including the depositions
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EXHIBIT A










































